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IS MERE GAIN TO A PROMISOR A GOOD 
CONSIDERATION FOR HIS PROMISE? 


CONSIDERATION for a promise is generally defined to be 
“some gain to the promisor, ov some loss to the promisee,” 
using the words gain or loss in the broadest sense; or, as more 
fully stated by the Court of Exchequer Chamber in Currie v. 
Misa,! “ A valuable consideration in the sense of the law may 
consist either in some right, interest, profit, or benefit accruing to 
one party, or some forbearance, detriment, loss, or responsibility 
given, suffered, or undertaken by the other.” Many other judges, 
as well as many elementary writers, have defined the word in this 
alternative form. 
The question arises, Is mere gain to the promisor without some 
corresponding loss to the promisee ever a sufficient consideration ? 
An eminent writer whose views upon any legal question are 
entitled to the highest respect, seems to think not. Having de- 
fined consideration to be “ the thing given or done by the promisee 
in exchange for the promise,” he subsequently adds: “It is clear 
from this definition of a consideration that it must move from the 
promisee. Indeed, it is of the very essence of consideration that 
it be received from the promisee. What is received from one 
person cannot possibly be a consideration for a promise to another 
person.” 





1 L. R. ro Ex. 162. 
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No doubt, in the vast majority of cases, the consideration is at 
the same time a benefit to the promisor, and also a loss or detri- 
ment to the promisee, and in that case the consideration is re- 
ceived from the promisee; but is loss to the promisee always 
absolutely essential ? 

What “thing is given or done” by a pecuniary legatee, that 
enables him to recover at law upon the express promise of the 
executor to pay the legacy, (where he has received sufficient 
assets therefor,) as held by Lord Mansfield and the other judges of 
the King’s Bench in Atkyns v. Hill! and Hawkes v. Saunders,” 
and by the Supreme Court of Pennsylvania in Clark v. Herring ?® 
The cases in Cowper seem to have been approved by the Supreme 
Judicial Court of Massachusetts in Swazey v. Little,* although 
a statute in that State made it unnecessary to rest the decision 
on the common law rule. They are not overruled, as sometimes 
thought, by Deeks v. Strutt,® since the only question there was 
whether a promise to pay a legacy would be zmplied against the 
executor merely from the receipt of sufficient assets and a part 
payment of the legacy ; not whether an express promise would be 
valid. See Doe v. Guy.® 

Why can a creditor of a deceased person recover on the written 
special promise or note of an executor or administrator to pay 
the debt of the deceased if he has received sufficient assets from 
the estate so to do, as so frequently held in the authorities?’ Is 
there any loss to the promisee in such cases ? 

In Reech v. Kannegal,® it was held that “at law if an executor 
promises to pay a debt due from the testator, a consideration must 
be alleged, as, of assets come to his hands, or of forbearance, or 
if admission of assets is implied by the promise.” No doubt, for- 
bearance by a creditor to sue, or to take out administration, if he 
had a right so to do, would be one good consideration for the 
note of the executor, devisee, or widow, as in Templeton v. Bas- 
com® and Carpenter v. Page. But is that the only consideration 





1 Cowper, 283 (1775). * 7 Pick. 299 (1828). 
2 Ib. 289. 5 5 T. R. 690. 
8 5 Binney, 33 (1812). 6 3 East, 120. 


7 2 Wms. Ex, 1673; Sch. on Ex., § 255; Daniel on Neg. Ins., § 263; Trewinian v. 
Howell, Cro. Eliz. 91 (1588); Faxon v. Dyson, 1 Cranch C, C. 441 (1807); Sleighter v. 
Harrington, 2 Murphy (N. C.), 332 (1818) ; Childs v. Monies, Brod. & Bing. 460 (1821) ; 
5 Moore, 282; Bank of Troy v. Topping, 13 Wend. 557 (1835); Thompson v. Maugh, 
3 Lowa, 342 (1852). 

8 x Ves. Sr. 126. 9 33 Vt. 132. 10 144 Mass. 315. 
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that will suffice? It is true that in Rann v. Hughes! the executor 
was not held liable on his special promise; but neither forbearance 
nor receipt of assets was even a//eged in that case; so that no 
consideration of any kind was claimed to exist. 

Again, if a devisee of land, which is charged by the testator 
with the payment of a pecuniary legacy, expressly promises to pay 
the same, the promise may be enforced at law by the legatee. 
Beeker v. Beeker ; 2 Van Orden v. Van Orden; * Kelsey v. Keyo; * 
Tole v. Hardy. But surely the legatee gives nothing for such 
promise; and without it he could not recover at law; so that the 
express promise is the only ground of liability. Pelletrace w. 
Rathbone.® 

If a depositor in a bank gives his creditor his check thereon, in 
payment of his claim, and the bank expressly promises such holder 
to pay the check to him, he can maintain an action against the 
bank for a subsequent refusal to do so. Why? What considera- 
tion does such promisee furnish the bank in exchange for the 
promise? What loss is sustained, what right parted with, what 
obligation assumed, what change of status suffered by the prom- 
isee? If A assigns to C a claim against B, and B expressly prom- 
ises C to pay the same to him, C can recover upon that promise 
in his own name. Why? What consideration does C give B for 
the new promise? That such new promise must have a new con- 
sideration to support it is clear. Is not the consideration found in 
the fact that the promisor is, after such promise, no longer liable 
to a suit by the assignor and original creditor, and so some gain 
or advantage resuits or is supposed to result to him, but without 
any loss to the promisee? Burroughs v. Glover.’ And see Liver- 
side v. Broadbent.® 

What consideration does a gratuitous indorsee and holder of a 
negotiable note advance, that enables him to enforce payment 
against the maker, where the latter has received a valuable con- 
sideration from the payee? Is not the sole consideration the 
benefit received by the promisor without any loss sustained by 
the promisee? Is not the acceptor of a draft liable to the drawee, 
if at all, because he has received, or is conclusively supposed to 
have received, a valuable consideration from the drawer; and not 





1 4 Brown P.C. 27; 7 T. R. 350, note (1778). 5 6 Cow. 333 (1826). 

2 7 Johns. 99 (1810). 6 18 Johns. 428 (1821). 
8 10 Johns. 30 (1813). 7 106 Mass. 325. 

4 3 Cow. 133 (1824). 8 4H. & N. 610. 
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because of any detriment, loss, or disadvantage to the promisee or 
payee of the draft? No doubt a bill or note, if negotiable, or con- 
taining the words “value received,” prima facie imports a consid- 
eration of some kind, but that does not indicate at all whether such 
consideration was loss to the promisee or gain to the promisor. 

If a note reads “ For value reccived of A. B., I promise to pay 
C. D., or order, one hundred dollars on demand, with interest,” 
cannot C. D. recover on that note, although he gave no consid- 
eration for it, and sustained no loss or detriment? 

If the holder of a promissory note says to the maker, “I feel 
uneasy about this note, I wish you would get A. B. to guarantee 
it”; and thereupon the maker, for a consideration wholly ad- 
vanced by himself, procures A. B. to write his guaranty upon 
the back of the note, with the knowledge and assent of all par- 
ties, cannot the holder recover upon that guaranty although he 
has given nothing for such guaranty? Of course he could if he 
agrees to forbear suing upon the note, since he then furnishes part 
of the consideration in the suspension of his right; but suppose 
this transaction takes place before the note is due, and when 
there is no right of action to suspend, what then? Is the guaranty 
nugatory? 

Of course, also, upon the strict principles held in some courts, 
there should be in such case a privity between the holder of the 
note and the guarantor; for some courts hold that if the latter, 
merely by an arrangement with the maker, unknown to the holder, 
and without his request, signs a guaranty for the note, the holder 
could not, upon afterwards hearing of the guaranty, enforce it ; 
since privity of both parties in both the promise and the consid- 
eratic. is necessary to sustain the action. Ellis v. Clark ;! Pratt 
v. Heddon? But the question still remains, if the holder of the 
note was present when the guaranty was made, and assented to 
it, and so became privy to the promise, is it absolutely necessary 
that he should also part with something, in order to enable him to 
recover upon such promise of guaranty, if the guarantor has in 
fact received some valuable consideration from the maker of the 
note? 

This principle does not apply merely to negotiable paper. In 
Doty v. Wilson, the defendant, having been arrested by a sheriff 
on execution, was allowed to go at large, for which act the sheriff 





1 110 Mass. 389. 2 121 Mass. 116. 8 14 Johns. 378 (1871). 
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was compelled to pay the amount of the debt to the execution 
creditor. Subsequently the defendant promised the sheriff to re- 
pay him the amount so paid, and the sheriff recovered on such 
promise. What consideration did he give in exchange for it? 

If A pays to B a debt he owes him, and afterwards B recovers 
judgment against A for the same claim, because A neglected to 
plead payment and produce his receipt, A cannot, without a new 
promise by B to refund, recover back the sum paid; but with a 
new promise he can. Bentley v. Morse.! But what consideration 
does A furnish for this new promise? 

In Ridout v. Bristow,? a widow of a debtor, being also his 
administratrix, gave the creditor her note for the amount of the 
debt, expressed to be for “value received by my late husband.” 
The creditor recovered on the note without any proof of any loss, 
surrender of any right, or waiver of any claim by him, although 
want of consideration was set up in defence. 

What supports a promise by A to pay B for doing exactly what 
B was already bound to do bya prior contract withC? What 
new consideration, loss, or detriment to B exists in such cases? 
Is not the promise binding on A solely from the supposed gain, 
advantage, or satisfaction ensuing to him from performance of the 
promise, and without any increased damage, loss, or cost to B than 
had already been paid for by C ? 

For instance, if A contracts with B to erect a house, and com- 
plete it ready for occupation by a certain day, and C intends to 
occupy it as a tenant on that day, but, learning that it may not be 
ready, offers to pay A an additional one hundred dollars if he will 
surely finish it at the stipulated time, which is done, and C moves 
in on the very day, is he not liable to A for the promised com- 
pensation? Still more obviously, if A had refused to complete 
the house for B, and was finally induced to do so only by the 
additional promise of C. 

Shadwell v. Shadwell,? in the Common Pleas, is the earliest case 
on this point, in which the uncle of the plaintiff promised to 
pay him one hundred and fifty pounds sterling a year upon his 
intended marriage with a certain lady to whom’ he was already 
engaged. Subsequently the marriage took place according to the 
original agreement, and the defendant paid the annuity for several 





1 14 Johns. 468 (1817). 39 C. B. N.S. 159 (1860). 
2 1 Tyrw. 84; 1 Cr. & J. 231 (1830). 
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years, and on default to continue payment the promise was held 
to be upon sufficient consideration. 

Scotson v. Pegg,’ in the Exchequer, followed soon after, in which, 
in consideration of the plaintiffs’ promise to deliver a cargo of coal 
to the defendant, he promised the plaintiffs to unload the same in 
a certain number of days, but did not do so for five days beyond 
the time, whereby the plaintiffs were put to expense in keeping 
and maintaining the ship, master, and crew for the extra time. 
The defence was that the defendant’s promise was without consid- 
eration, because the plaintiffs had previously bound themselves to 
other persons to deliver the coal to them, or their order, and that 
said persons, having sold the cargo to the defendant, had ordered the 
plaintiffs to deliver the coal to the defendant, as they well knew. 
This fact was admitted on demurrer, but the plaintiffs’ second 
promise was held to be a good consideration for the defendant’s 
promise, although they were under prior contract with others to do 
the very same thing, and so the defendant’s promise was held 
binding, and the plaintiffs had judgment. Wilde, B. said: “Ifa 
person chooses to promise to pay a sum of money in order to 
induce another to perform that which he has already contracted 
with a third person to do, I confess I cannot see why such a 
promise should not be binding. I accede to the proposition that, 
if a person contracts with another to do acertain thing, he can- 
not make the performance of it a consideration for a new promise 
to the same individual. But there is no authority for the proposi- 
tion that where there has been a promise to one person to do a 
certain thing, it is not possible to make a valid promise to another 
to do the same thing.” Martin, B. added, “The defendant getsa 
benefit by the delivery of the coals to him, and it is immaterial that 
the plaintiffs had previously contracted with third parties to deliver 
to their order.” 

This subject was fully examined in a late case in Massachusetts, 
Abbott v. Doane,? in which the two preceding English cases were 
followed. The facts were that the plaintiff had signed an accom- 
modation note to a corporation, which the latter had procured to be 
discounted at a bank for such corporation’s own benefit. The note 
not being paid at maturity, the defendant, who was a stockholder, 
director, and creditor of said corporation, wished, for some advan- 
tage to himself, to have the note paid at once; and accordingly 





16H. & N. 295 (1861). 2 163 Mass. 433 (1895). 
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gave the plaintiff another note for the same amount, in consider- 
ation that the plaintiff would pay his note to the bank, which the 
plaintiff did. Ina suit upon this second note, the defendant con- 
tended that his note was without consideration because the plaintiff 
was already bound in law to pay his own note to the bank, although 
it was an accommodation note given for another. But the defence 
was not sustained; Mr. Justice Allen saying, after citing many 
cases bearing on the subject, “It seems to us better to hold asa 
general rule, that if A has refused or hesitated to perform an 
agreement with B, and is requested to do so by C, who will derive 
a benefit from such performance, and who promises to pay him 
a certain sum therefor, and A thereupon undertakes to do it, the 
performance by A of his agreement in consequence of such re- 
quest and promise by C is a good consideration to support C’s 
promise.” 

This is very carefully stated, and due prominence is given to the 
important facts that A has refused to perform his agreement with 
B, that C is pecuniarily interested in such performance, and that 
A is finally induced to perform it by the promise of C. 

Brownell v. Lowe,! sometimes cited as contra, tends on the other 
hand, so far as it goes, to sustain the same view. There the plain- 
tiff had contracted with a railroad company to build a section of 
the road, the work not to commence until the company had provided 
the means of making payments according to the terms of the con- 
tract. The company not having provided sufficient means of pay- 
ment, the plaintiffs refused to proceed with the work. Thereupon, 
the defendanis, being interested in the performance of the work, 
promised the plaintiffs to pay them the money, and the work was 
completed. The defendants were held bound by the promise, 
notwithstanding this defence was set up. 

In some other cases, cited in opposition to this view, in 8 Har- 
VARD LAW REVIEW, 27, there was no apparent benefit to the 
promisor, nor any loss to the promisee; that is, no loss which he 
was not already under obligation to undergo. Of course, there- 
fore, no such promise could be held valid. 

Thus, in Davenport v. First Congregational Society,? which was 
a promise by the plaintiff to relinquish his claim against a religious 
society, if they would promptly pay a former pastor what was due 
him, which they did. In such case there was neither loss to the 
promisee (the society) nor gain to the promisor. 





1 117 Ind. 420 (1888). 2 33 Wis. 387. 
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The same may be said of Johnson v. Sellers.1 The plaintiff had 
contracted with the trustees of an educational institution to take 
charge of the same with his wife as co-principal. Some question 
having arisen as to the plaintiff’s obligation to bring his wife with 
him, the defendant, a trustee of the institution, promised to give 
him twenty-five hundred dollars if he would do so, which he did, 
and they taught a prosperous school. There was no evidence that 
the performance was of any benefit or advantage to the defendant. 
The court, while admitting the doctrine that one of two parties to 
a contract may waive performance by the other, and agree to pay 
more for its fulfilment than the original contract called for, held 
that a promise by a ¢hird party to induce its performance, or rather 
to prevent its breach, was not supported by a valid consideration. 

The many cases of promises by the original promisor to pay an 
additional amount to the original promisce for merely performing 
his original promise, do not furnish much light on either side of 
the question now under consideration. 

Those cases which hold that such second promise is binding, of 
which Munroe v. Perkins? is a type, proceed upon the ground that 
the first contract was abandoned by the parties, and a new one 
mutually substituted therefor. 

On the other hand, the many authorities that deny the validity 
of such second promise, do so on the ground of public policy, or to 
prevent extortion, etc. Such are the promises to pay sailors extra 
wages, and witnesses, or officers of the law, extra fees, for merely 
doing a legal duty. See Harris v. Watson ;? Stilk v. Myrick; +# 
Bartlett v. Wyman; ° Collins v. Godefray;® Dodge v. Stiles;7 
Callaghan v. Hallett ;* and many others. 

Looking at the subject in a practical light, is there any real 
objection to allowing a person of full age and sound mind, and in 
every way su? juris, to promise to pay for anything of value to 
him, and which he receives and enjoys in consequence of the 
promise, merely because some other person has promised to pay 
for what benefit he also received or expected to receive from the 
same transaction? If gain to the promisor merely can ever bea 
good consideration, there does not seem to be any legal difficulty 


in the way; if not, there is. 
Edmund H. Bennett. 


Boston, December 1, 1896. 





1 33 Ala. 265 (1858). 4 6 Esp. 129; 2 Camp. 317 (1809). 7 26 Conn. 463 (1857). 
2 g Pick. 208. 5 14 Johns. 260 (1817). 8 1 Caines, 106 (1803). 
8 1 Peake, 102(1791). © 1 B. & Ad. 950 (1830). 
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ACTIONS QUI TAM! UNDER THE PATENT 
STATUTES OF THE UNITED STATES. 


“ECTION 4go1 of the Revised Statutes of the United States, 
as part of the Acts relating to Patents, provides for penal- 
ties in case any one shall attempt to deceive the public into be- 
lieving that articles of his manufacture are protected by patent, 
either, 1. by marking them in such a way as will lead to the belief 
that they are made under the authority of an actually issued patent, 
with the consent of the patentee, when in fact no such consent has 
been given; or, 2. by marking the articles ‘ patented,” or with 
words and symbols having like effect, when in fact they are not 
patented at all. The obvious intent of the section is to punish 
persons who fraudulently attempt to impose upon the public the 
belief that they are enjoying a monopoly in the articles so marked, 
when in fact they are not. 
The section in question reads as follows : — 


“Sec. 4901. Every person who, in any manner, marks upon anything 
made, used, or sold by him for which he has not obtained a patent, the 
name or any imitation of the name of any person who has obtained a 
patent therefor without the consent of such patentee, or his assigns or 
legal representatives ; or 

“Who, in any manner, marks upon or affixes to any such patented article 
the word ‘ patent’ or ‘ patentee,’ or the words ‘ letters-patent,’ or any word 
of like import, with intent to imitate or counterfeit the mark or device of 
the patentee, without having the license or consent of such patentee, or 
his assigns or legal representatives ; or 

“ Who, in any manner, marks upon or affixes to any unpatented article . 
the word ‘ patent,’ or any word importing that the same is patented, for 
the purpose of deceiving the public, shall be liable, for every such offence, 
to a penalty of not less than one hundred dollars, with costs; one half 
of said penalty to the person who shall sue for the same, and the other 
to the use of the United States, to be recovered by suit in any district 
court of the United States within whose jurisdiction such offence may 
have been committed.” 





1 Qui tam or popular actions are so called because instituted by a person “ gui tam 
pro domino rege quam pro seipso sequitur.’ Stephens, Commentaries, vol. iii. p. 436. 
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This statute, like all statutes providing for the imposition of 
penalties, is construed with the utmost strictness; and in all 
matters pertaining to suits to recover penalties under the statute 
the most rigorous rules of procedure are enforced against the per- 
son posing as the informer. Only in criminal actions are matters 
of doubt so consistently resolved in favor of a party prosecuted as 
in actions guz am under this or other statutes providing for pen- 
alties. The rule enunciated in Ferrett v. Atwell,! namely, that 
“the language of the statute is to be particularly adhered to in 
the construction of penal laws,” is uniformly followed. 

Thus only a person can be an informer under the statute. Even 
the United States, which as a collateral party is interested in a 
suit to recover penalties under the act to the extent of one half 
the sum recovered, cannot through its attorney be an informer.” 
The form of remedy and the manner in which it must be sought 
are clearly pointed out by the statute, and must be strictly fol- 
lowed. Undoubtedly the rule in Ferrett v. Atwell (supra), that 
the “ person” of the statute must be a s¢zg/e person, and cannot 
be more than one, nor a corporation, although directly applied to 
an action for penalties under § 4963 of the Revised Statutes of 
the United States relating to copyrights, would be enforced in a 
case under the Patent Act should the emergency arise. 

The action under the statutes is not in contract, nor analogous 
to contract. No right to any sum of money or to the performance 
of any obligation vests in the plaintiff or informer until after ver- 
dict and judgment, when the money is assumed to be ready for 
distribution between the United States and the informer. 

The fact that the damage or penalty is fixed at a definite sum 
for each offence is merely an accident of the statute, so to speak, 
and does not make the action for such penalty guasi ex contractu.' 

This classification of actions under the statute in question as 
actions in the nature of tort is of greater importance than in the 
discussion of actions for penalties under State statutes, for the 
reason that under the statutes of most if not all of the States 
special provision is made for the survival of actions sounding in 
tort after the death of a party thereto, whereas there is no statute 





1 Blatch. 151. 

United States v. Morris et al., 2 Bond, 23. 

Twenty-five Thousand Gallons of Distilled Spirits, 1 Benedict, 367. 
Chaffee v. United States, 18 Wall. 516, 538. 


-~- co bw - 














ACTIONS UNDER THE PATENT STATUTES. 267 


of the United States which provides for the survival of actions ; 
the State statutes providing the rule in every instance.! 

So that, while the proper classification of actions for penalties 
under State statutes becomes a question of scientific attractive- 
ness merely, such classification assumes a real interest when the 
Federal statutes are in question. There we are thrown upon the 
rule of common law, stated in Williams, Executors, gth ed., p. 697, 
as follows: — 


“But it was a principle of common law that, if an injury was done 
either to the person or the property of another for which damages only 
could be recovered in satisfaction, the action died with the person to 
whom or by whom the wrong was done. Thus, when the action was 
founded on any malfeasance or misfeasance, was a tort, arose ex delicto, 

. and the plea under the old pleading must have been ‘ not guilty,’ 
the rule was ‘ actio personalis moritur cum persona,” 


And the Statute 4 Edw. III. c. 7, by which it was provided that 
an executor could maintain such an action as the testator might 
have had in his lifetime, even though the action sounded in tort, 
if the tort was of such a nature that it rendered the estate less 
beneficial to the executor than otherwise it would have been, does 
not apply to actions for penalties under the Federal statutes. 

When the precise nature of such an action gui tam is scruti- 
nized, it becomes clear that there is but one answer to the ques- 
tion whether it survives. Reason answers this question in the 
negative, because an executor cannot, in the nature of things, con- 
tinue an action for the estate which he could not bring for the 
estate. Section 4901 of the Revised Statutes, upon which an 
action is brought, expressly provides for a person to sue for the 
penalty. An executor, therefore, representing an estate cannot 
begin an action guz tam under this act, as an executor. Therefore 
neither can an executor cowtinue such an action for a plaintiff © 
deceased. 

So, unless special statutory provision can be found whereby the 
action under § 4901 may be made to survive the party, then death 
of either party before verdict abates the suit, because at common 
law the death of a party to an action in tort abated the suit.® 





1 Jones v. Van Zandt’s Adm’r, 4 McLean, 604; United States v. De Goer, 38 Fed. 
Rep. 80. 

2 United States v. De Goer, supra. 

8 Hatch vw. Eustis, 1 Gall. 160, 
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Section 955 of the Revised Statutes of the United States does 
not throw any light on the question; it merely enacts that an 
executor may prosecute or defend an action in the Federal courts 
if such action survive by law. The law referred to is the law of 
the State in which the action has been brought. 

No State statute can apply to an action gui tam under the 
United States statutes, because the action is not one which can in 
any event be tried in the courts of the State, for it involves no 
subject matter which is cognizable, either by the courts or the 
legislatures of the States. A State statute providing that all 
actions gui tam for penalties should survive would have no effect 
on actions in the Federal courts brought under a Federal statute. 
Such actions have their root in the United States statutes, and 
nowhere else. 

The District Court of the United States for Massachusetts has 
recently followed this rule of law, holding that an action under 
§ 4901 of the Revised Statutes abates by the death of the plaintiff, 
and cannot be revived or continued by his executor.” 

While the intent of Congress in enacting § 4901 of the Patent 
Acts was presumably to throw a healthful restraint in the way of 
unscrupulous persons who might be tempted to deceive the public, 
and while it is reasonable to assume that such restraint has been 
exercised by the statute ; on the other hand one may infer from the 
manner in which the Federal courts have dealt with actions under 
the act that the informers themselves are not regarded as above 
reproach. Doubtless many such actions have been brought for 
the sake of intimidation, not to say black-mail, in cases where the 
facts did not warrant an information. Whether this is so or not, 
if any person contemplating bringing an information under § 4901 
became acquainted with the decisions of the courts on the subject, 
any preconceived impression that wealth was easily to be obtained 
by the process would be dispelled. The reported cases are not 
numerous, but each one seems to impose a restriction upon the 
operation of the statute in addition to those imposed by its fore- 
runner. 

The usual mode of committing the offence against the statute 
is by marking unpatented articles “ patented,” as provided for by the 
third paragraph of § 4901. The name or mark used by a genuine 
patentee is very seldom borrowed without license. 





1 Schreiber v. Sharpless, 110 U. S. 76; United States v. De Goer, supra. 
2 Marshall v. Clinton Wall Trunk Co. (not reported). 
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As to the burden of proof. The plaintiff in order to prevail 
must prove beyond a reasonable doubt that the marks were affixed 
to unpatented articles by the defendant, that they were so affixed 
with intent to deceive the public, and that the articles were un- 
patented. The intent to deceive must accompany the specific act 
of marking, and no intent of subsequent origin has any effect to 
bring the defendant within the statute. Nevertheless, acts com- 
mitted by the defendant both before and after the marking may be 
inquired into for the purpose of determining the actual intent at 
the time of marking. 

The ease with which a defendant can clear himself of the impu- 
tation of evil intent is suggested by the rule adopted in Nichols v. 
Newell, namely, that if any portion of the articles complained of 
were marked innocently, and if the plaintiff has not clearly distin- 
guished between the innocent and guilty acts, then it shall be pre- 
sumed that all the articles complained of were marked innocently. 


“ After taking all the evidence together, if it can be reasonably 
and fairly reconciled with defendants’ innocence, then they are not 
proved to be guilty, although it may be fairly and easily reconciled 
with the supposition that they committed the acts charged.” ! 


But much latitude in the admission of evidence is permitted in 
such cases, because questions of fraud and deceit are involved.? 

One case offers a reasonable rule by which the question of 
intent may be tested, and guards against so strict an interpreta- 
tion of the statute as will effectually render it a dead letter. 
In Tompkins v. Butterfield? the court instructed the jury that 
recklessness on the part of a defendant in affixing the word 
“patented” to articles of his manufacture is, in the absence of 
proof to the contrary, sufficient to establish his guilt. Thus, while 
a defendant who owns a patent is given the benefit of any reason- 
able doubt, and permitted to hold any plausible opinion that the 
articles marked by him do in fact fall within the descriptions of 
his patent,‘ there is a limit: to the excusable elasticity of his 
imagination. 

In giving defendants in such cases the benefit of every reason- 
able doubt, the courts will always, it is believed, extend to a patent 





1 Nichols v. Newell, 1 Fisher, 647. 
2 Walker v. Hawxhurst, 5 Blatch. 494. 8 25 Fed. Rep. 556. 
# Lawrence v. Holmes, Booth, and Hayden, 45 Fed. Rep. 357. 
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actually owned by the defendant the most liberal interpretation 
consistent with reason. His patent claims will be taken at their 
face value, and no extrinsic circumstances will be considered for 
the sake of criticising or limiting the scope of the claims thereby. 
If therefore the article marked by the defendant and the thing 
purported to be secured by his patent can be fairly judged to be 
akin to each other, he cannot be found guilty.! 

Even if the court upon which devolves the matter of interpret- 
ing and determining the scope of the defendant’s patent? is of 
opinion that the defendant was wrong in believing that the articles 
marked fell within the operative scope of his patent, this does not 
fasten upon him the guilty intent. 


“The fact that the label was untrue does not preclude the 
defendant from showing that he had adequate reason to believe 
that it was true, and that he had taken competent and authorita- 
tive advice upon the subject.” ® 


Where corporations are involved, the intent of the officer or 
servant of the corporation does not become the guilty intent of 
the corporation unless his act in fraudulently marking articles was 
done in the exercise of properly conferred authority.‘ 

The mere fact that an officer of a corporation is doing the cor- 
poration’s business in making or selling goods does not make a 
fraudulent act in marking them “ patented” the act of the corpo- 
ration. The intent in such acase is special and peculiar, and the 
knowledge or intent of an officer does not affect the corporation 
unless he is acting under some specially conferred authority.® 

Although this strict rule is not always enunciated,® it seems 
highly probable that an informer, in order to fasten guilty intent 
upon a corporation, would be required to prove either a special 
authority conferred upon an officer or servant, or the equivalent of 
such authority lying in tacit consent to the commission or a 
repetition of the offence. 

The courts before which came the earlier cases under this 
statute were of opinion that in order to constitute an offence the 
marking must be upon a patentable as well as an unpatented article. 





1 Lawrence v. Holmes et al., supra. 

2 Hawloetz v. Kass, 25 Fed. Rep. 765. 

8 Lawrence v. Holmes et al., supra; Hotchkiss v. Cupples Co., 53 Fed. Rep. 1018. 
4 Tompkins vw. Butterfield, supra. 

5 Lawrence v. Holmes, et al., supra. § Hotchkiss z. Cupples Co., supra. 
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Thus, unless the article in question was obviously patentable, the 
informer was required to aver and prove that the thing on which 
the word was placed was legally the proper subject for a patent. 

If this holding had not been promptly overruled, it would doubt- 
less have been modified to mean that the article marked must 
appear to be, or be averred to be, such a one as might be considered 
patentable by the ordinarily reasonable man. Even this softening 
of the old rule leaves much to be desired, for who shall be sure of 
his opinion when experts disagree? Only in such cases where a 
court can say, out of its judicial knowledge of commonplace things, 
that the article complained of has never been patented and cannot 
be patented, will the declaration be demurrable on the ground taken 
in United States v. Morris.2, Under this rule, should the case of 
obvious unpatentability arise, an averment that the article was 
patentable would be idle as against manifest truth. But all this 
exception can amount to is that no statutory offence will be found 
when the marking was evidently so ridiculous that deceit stood out 
of the question. A man may mark his cows “patented” with 
impunity so far as the statute is concerned, even if his actual intent 
to deceive the public is of the most virulently evil character. 

With equal reason the courts hold that there is no offence against 
the statute in marking goods with the date and number of an 
expired patent ; the publicis presumed to know the term of United 
States patents.® 

In treating cases which arise under this statute, inquiry must be 
directed to the critical period in the transaction, namely, the time 
when the marks were affixed. 

If, at the time when the word “ patented,” or words and marks 
of like import, were affixed to the article there was no guilty 
intent, then subsequent development of an intent to deceive is 
of no consequence, and is insufficient to support an information. 
Marks applied in the honest expectation that a patent is presently 
to be granted are innocent. 

Thus, where a defendant was charged with unlawfully affixing 
patent marks in Cincinnati, and with renewing the offence by 
bringing the goods marked for sale into New York, the court in 
the District of New York held that the act provided for by the 





1 United States v. Morris, supra. 

2 Olliphant v. Salem Flouring Mills, 5 Sawyer, 138. 
3 Wilson v. Singer Mfg. Co., 12 Fed. Rep. 57. 

4 Ferrett v. Atwell, 1 Fisher, 647. 
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statute was completed in Cincinnati, and that no subsequent 
“uttering” of the marks in another district than that of Ohio in 
any manner constituted a punishable offence. Though the acts 
done subsequently to the unlawful marking may in themselves be 
far more deceitful and harmful than the mere marking, they do not 
fall within the operation of the statute, which as a penal statute 
must always be strictly construed, and be confined in its operation 
to acts which come plainly and literally within the meaning of the 
language employed.! 

The damages which may be assessed and imposed as a penalty 
for any one offence are according to the statute “not less than one 
hundred dollars.”. When the courts of the United States were 
first called upon to construe the statute, the expression “ not less 
than one hundred dollars” led to the instruction to a jury that 
they were to find damages in not less than one hundred dollars for 
each offence, and as much more as they chose to assess.” 

But, for the reason that the terms of the statute did not provide 
for any maximum limit of penalty, the courts soon departed from 
this liberal treatment of the statute, and held that no more than 
one hundred dollars should be assessed as the penalty for any one 
offence. In Stimpson v. Pond*® the matter was regarded as a 
question of doubt, although the court (Curtis, J.) was decidedly of 
opinion that the statute did not authorize the infliction of a penalty 
greater than one hundred dollars for each offence. Whether the 
weight of the mere opinion of so distinguished a judge, or the 
obvious perils of leaving so serious a matter as the estimation of 
the amount of a penalty to a jury, has influenced the courts does 
not appear; but all cases after Stimpson v. Pond have apparently 
proceeded upon the assumption that Mr. Justice Curtis’s opinion 
was a sound one, and that the proper rule of construction of the 
statute in this respect is to restrict the penalty to the only precise 
sum named in the statute. 

This amount, if multiplied by a large number, representing suc- 
cessive fraudulent markings of unpatented articles, or markings 
without the authority of the true patentee, enables an informer 
to lay his damages or penalties in a very liberal sum. 

Doubtless the statute has appealed to some informers as an open 
road to great and sudden wealth; for in recent years, when manu- 
factured articles are produced by thousands by a single manu- 





1 Pentlarge v. Kirby, 19 Fed. Rep. 501 ; Hotchkiss v. Cupples Co., 53 Fed. Rep. ro18. 
2 Nichols v. Newell, 1 Fisher, 747. 8 1 Curtis C. C. 502. 
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facturer, a series of wanton errors in the matter of marking goods 
may enable the informer to figure up his rewards in millions. If 
he believes, however, that the only duty which devolves upon him 
as a plaintiff is to prove the manufacture and marking of a number 
of articles, with such words as the statute prescribes, and to show 
further that no patent exists under which the marking can be 
justified, leaving the matter of guilty intent to inference (as in 
Tompkins v. Butterfield, supra) he pursues a phantom. The 
courts have jealously guarded the operation of the statute, so that 
a defendant who is brought to trial may only be fairly punished, 
and an informer reasonably rewarded. The treatment of cases 
arising under § 4963 of the Revised Statutes, which provides for 
penalties in case the word “copyright” shall be falsely applied 
to uncopyrighted articles, is precisely the same as that of cases 
under the patent statute ; so that the two classes of cases may be 
discussed together. 

The question arose whether more than one penalty can be 
imposed in a case where two thousand chromos, wrongfully 
marked “copyrighted,” were printed each day for twenty-five 
consecutive days, the chromos struck off on the successive days 
being identical except for the names of different persons printed 
thereon, by way of advertisement. It was held that only where 
the continuity of an act is broken by lapse of time, or other. cir- 
cumstances, can there be found to be more than one offence. 
Here the acts were continuous, and without variation, so that there 
was in law but one offence.! 

Likewise, where several unpatented articles are falsely marked 
patented, and the marking is done so that the whole is one continu- 
ous act, then but one offence is committed, and only a single 
penalty can be recovered, although many articles may have. been 
marked.” 

Obviously, under such a rule of construction as this, there must 
also be clearness and definiteness in the pleadings of an informer. 
Where an informer averred in one count that the defendant had 
marked ten thousand uncopyrighted articles ‘“ copyrighted,” and 
prayed judgment for one hundred dollars for each alleged fraudu- 
lent marking, it was held on demurrer that the declaration was 
bad, since it joined ten thousand separate causes of action in one 





1 Taft v. Stephens Litho. Co., 39 Fed. Rep. 781. 
2 Hotchkiss v. Cupples Co., supra. 
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count. So liberal a misjoinder as this is perhaps without parallel. 
The court stated expressly that, where the printing of many 
copies is a single continuous act, but one offence is committed. 
There should be a clear divergence as to each transaction, both as 
to time and circumstances.! 

It is clear, after a consideration of the cases under this statute, 
that the strictness of construction adopted by the courts, the heavy 
burden of proof which is imposed upon the informer, and the 
obvious difficulty of proving a fraudulent intent on the part of a 
defendant, combine to dissuade a person from undertaking the 
expense and trouble of litigation merely for the sake of plunder. 
Only a genuinely interested or inspired individual is likely to turn 
informer ; and others are easily dissuaded from lodging complaint 
so soon as the true nature of their prospects is made clear to 
them. 

It is more than likely, therefore, that actions gaz tam under the 
patent statutes will continue to be a rarity in the Federal courts. 


Odin B. Roberts. 





1 Taft v, Stephens Litho. Co., 38 Fed. Rep. 28. See also United States v. Eagan, 
30 Fed. Rep. 498. 
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UNFAIR COMPETITION. 


NFAIR competition, as the designation of a legal wrong which 

the law will undertake to redress or prevent, has only of 

late years begun to make its appearance in the books. To most 

lawyers, it is safe to say, the title carries no very definite meaning, 

for as yet its use is almost entirely confined to the reports, and in 

these it is used only in the most general way, and always with the 

facts of the particular case in view, while it is quite unrecognized 
in digest, text-book, or dictionary. 

This is not to say there is no Unfair Competition literature, for 
the fact is otherwise. Mr. Sebastian in his book upon Trade 
Marks has a chapter entitled “Cases Analogous to those of 
Trade Mark,” which cites the cases. Mr. Browne! also has a 
chapter on “ Rights Analogous to those of Trade Marks,” while 
Mr. Kerly? discusses the cases under the title of “The Action 
for ‘ Passing Off.’” 

This method of treatment regards as unimportant whatever vari- 
ation may exist among the so called “analogous” cases znter se, 
and is content to regard this law as a mere parasite upon the trade 
mark branch. The growing importance and the increasing amount 
of this new law, not only absolutely but also relatively to trade 
mark law, makes it certain that a treatment of these cases more 
in keeping with the present and prospective relative importance 
of the two branches must soon be accorded by the text writers. 
In the mean time it seems worth while to attempt some examina- 
tion of these cases, and it will be the object of this paper to indi- 
cate very briefly indeed the relations and the differences among 
these so called “analogous” cases, and between these cases and 
trade mark cases, and to notice some of the principal rules and 
distinctions which have been settled, or which are now in process 
of settlement. 

Logically speaking, the fact is that Unfair Competition is prop- 
erly a generic title, of which trade mark is a specific division. 
Practically, however, the earlier development of the law of trade 
marks has fixed a different arrangement and has established trade 





1 Browne on Trade Marks. 2 Kerly on Trade Marks. 
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marks as an independent title in the law. The scope of the ge- 
neric name must therefore be correspondingly restricted. 

There is another consequence of the earlier development of 
trade mark law to which it is important as a practical matter to 
direct attention, namely, the firm hold which the strict rules of 
technical trade mark and the trade mark terminology have ac- 
quired in the legal mind, with the consequent and very confusing 
result that a great number of Unfair Competition cases are argued 
and decided in terms of trade mark, while other cases of Unfair 
Competition are tried and decided upon theories applicable only 
to technical trade mark cases.! 

For the purposes of this article it will be convenient to state a 
few typical cases of Unfair Competition. 

Knott v. Morgan, decided in 1836, is the first, or almost the 
first, case of Unfair Competition. There, omnibuses of the Lon- 
don Conveyance Company being painted, and their servants 
clothed, in a special and distinctive manner, the defendant began 
to run omnibuses similarly painted, with servants similarly clothed. 
An injunction was granted. 





1 In Enoch Morgan’s Sons Co. v. Wendover, 43 Fed. Rep. 420, the complainant had 
a trade mark in the word “ Sapolio,” used to designate a particular kind of soap. When 
persons called at defendant’s shop and asked for “ Sapolio,” the defendant’s salesman 
would, without explanation, pass out a soap called “ Pride of the Kitchen,” on which 
these words were plainly marked, and receive the customary price. The wrappers of 
the two soaps differed entirely, and also the size and shape of the cakes. Held, al- 
though no use of the word “ Sapolio”’ on the soap and no resemblance in the packages, 
the transaction amounted to an infringement of plaintiffs’ trade mark, Injunction. 
Enoch Morgan’s Sons Co. v. Wendover is an illustration of a case of Unfair Compe- 
tition decided in terms of trade mark. 

In Davis v. Davis, 27 Fed. Rep. 490, the plaintiff had a trade mark consisting of a 
representation of a box of soap in which the soap was packed in alternate red and yel- 
low wrappers. The defendant packed his soap in alternate red and yellow wrappers 
so that the box, when open, presented the appearance of plaintiffs trade mark. Held, 
that this was not an infringement of plaintiff’s trade mark, and an injunction refused. 
It cannot be doubted that had the plaintiffs case been presented upon the theory that 
the defendant’s goods were “ dressed ” to imitate the “dress” of the plaintiff’s goods, 
as was undoubtedly the fact, and that the result was confusion in the trade, and dam- 
age to the plaintiff, the result would have been different. See Adams vz. Heisel, 31 Fed. 
Rep. 279. 

2 2 Keen, 213. See also Weinstock v. Marks, 109 Cal. 529, in which case the de- 
fendant had put up a building next to the plaintiff’s building which was identical in 
appearance with the plaintiff's building, in consequence of which the plaintiff’s cus- 
tomers went into defendant’s shop supposing it to be the plaintiff’s shop. Held, that 
the defendant must distinguish his building from that of the plaintiff “in some mode 
or form that shall be a sufficient indication ta the public that it is a different place of 
business from that of the plaintiff.” k 
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The case marks a distinct advance in two particulars over any- 
thing previously known to trade mark law: first, that the plaintiff 
received protection, although he could not, in the nature of things, 
establish any exclusive right in himself, which had in trade mark 
law been regarded as essential; and, secondly, that the protection 
given was not to vendible goods in the market,! which was also an 
essential in trade marks. 

The principle of Knott v. Morgan, namely, that the defendants 
“could not deprive the plaintiffs of the fair profits of their business 
by attracting custom upon the false representation that carriages 
really the defendants’ belonged to and were under the manage- 
ment of plaintiffs,’ the representation being “by an accumula- 
tion of resemblances,”* has been since applied in innumerable 
cases where the act complained of consisted in ‘‘dressing up,” as 
it is called, the goods of the defendant to look like the goods of 
the plaintiff. In some cases the defendant made his package or 
‘‘dress”’ an exact copy of that of the plaintiff, while in others he 
has been content to imitate labels, patterns, and styles,® or packages 
and labels,® or peculiarities of the package alone,’ or peculiar 
labels alone.® 

In Hennessy v. Hogan,® and Hennessy v. White,” in the 
Supreme Court of Victoria, the facts were practically identical. 
The plaintiff was a distiller who made brandy of two qualities, the 
better quality being sold only in bottles, while the inferior qual- 
ity was sold in bulk. The defendants purchased the bulk brandy 





1 See Marsh v. Billings, 7 Cush. 322; Stone v. Carlan, 13 Monthly L. R. 360. 

2 Per Lord Langdale, M. R. 

3 Per Wood, V. C., in Wallom v. Ratcliff, 1 H. & M. 259. 

4 Von Mumm z. Frash, 56 Fed. Rep. 830; Carbolic Soap v. Thompson, 25 Fed. 
Rep. 635; Sawyer v. Horn, 1 Fed. Rep. 24; Frese v. Bachof, 13 Pat. Off. Gaz. 635; 
Williams v. Spencer, 25 How. Pr. 365; Williams v. Johnson, 2 Bro. 1; Abbott v. The 
Bakers’ Asso., W. N. 1872, p. 31. 

5 Cleveland Stone Co. v. Wallace, 52 Fed. Rep. 431. 

6 Sawyer v. Kellogg, 7 Fed. Rep. 720; Leclanch Co. uv, West. Elec. Co., 23 Fed. 
Rep. 276; Ruyal Co. v. Davis, 26 Fed. Rep. 293; Moxie Nerve Food Co. v. Beach, 
33 Fed. Rep. 248; Jennings v. Johnson, 37 Fed. Rep. 364; Myers wv. Theller, 38 Fed. 
Rep. 607; Morgan’s Sons Co. v. Troxell, 23 Hun, 632; Wolff v. Hart, 4 Vict. L. R. 
Eq. 134; Fullwood v. Fullwood, W. N. 1873, p. 185; Henry v. Price, 1 Leg. Obs. 364. 

7 Sawyer v. Hubbard, 32 Fed. Rep. 388. 

8 Meyer v. Bull, (C. C. A.) 58 Fed. Rep. 884; Wellman v. Ware, 46 Fed. Rep. 289; 
Estes v. Worthington, 31 Fed. Rep. 154; Association v. Clarke, 26 Fed. Rep. 410; 
Glen Cove Mfg. Co. v. Ludeling, 22 Fed. Rep. 823; The Anglo Swiss Cond. Milk Co. 
v. The Swiss Cond. Milk Co., W. N. 1871, p. 163; Day v. Buirning, 1 Leg. Obs. 205. 

96 W. W. & A’B, Eq. 216. 10 6 W. W. & A’B. Eq. 225. 
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and bottled it as Hennessy’s Brandy in bottles bearing a label 
sufficiently similar to that used by the plaintiff on his bottles 
to deceive unwary or careless purchasers. An injunction was 
granted.! 

In Hostetter Co. v. Bruggemann Co.,? the plaintiff made and 
sold ‘‘ Hostetter’s Bitters,” and owned the trade marks, brands, 
labels, etc., used in the business. The defendant manufactured 
bitters very similar in appearance and flavor, which it sold in bulk 
to its customers, advising them to refill empty Hostetter bottles 
and put them on the market as genuine. Held, that in so advis- 
ing its customers it was guilty of a wrong which equity would 
enjoin. 

In Merriam v. Texas Siftings Publishing Co.,* the defendant 
advertised a reprint of the 1847 edition of Webster’s Dictionary, 
the copyright having expired, as “ Latest edition, 10,000 new 
words, etc. Old price $8, the new, low price of $1 made possible 
by improvements in machinery,” etc. Held, on application of 
the owner of the copyright of subsequent editions, that the defend- 
ant be enjoined against the further circulation of such misleading 
advertisements, and that, because of their already extensive circu- . 
lation a printed slip must thereafter be attached to each book stat- 
ing it to be a reprint of the edition of 1847.5 

In Cave v. Myers,® the plaintiff carried on business in Wigmore 
Street under the name of “H. J. Cave & Sons.” The defendant, 
who occupied a corner shop in Wigmore Street, near by, adopted 
the name of “ Cavendish House” for his establishment, and had it 
painted up by his express order over the frontage, in place of his 
name “ Myers,” in such a manner that “ Cave” alone appeared 
upon the Wigmore Street side. Injunction.’ 





1 Gillott v. Kettle, 3 Duer, 624, accord. See Krauss v. Jos. R. Peebles Sons Co., 
58 Fed. Rep. 585. 

2 46 Fed. Rep. 188. 

8 See Hostetter v. Fries, 17 Fed. Rep. 620; Hostetter v. Von Vorst, 62 Fed. Rep. 
600; Hostetter v. Becker, 73 Fed. Rep. 297; Hunt v. Maniere, 34 L. J. Ch. 144; Hos- 
tetter v. Anderson, 1 Vict. Rep. Eq. 7. See also Evans v. Von Laer, 32 Fed. Rep. 153. 

4 41 Fed. Rep. 944. 

5 Accord, Harper v. Pearson, 3 L. T. N.S. 547; Fullwood v. Fullwood, 9 Ch. D. 176; 
Selby v. Anchor Tube Co., W. N. 1877, p. 191; Thorley’s Cattle Food Co. v. Massam, 
14 Ch. D. 763. 

6 Seton, 4th edition, 238. 

7 Accord, Walker v. Alley, 13 Grant Up, Can. Ch. 366; Mallen v. Davis, 3 Zhe Zimes 
L. R. 221 ; Colton v. Thomas, 3 Brewst. 308; Devlin v. Devlin, 69 N. Y. 212; Genin 
v. Chadsey, cited 2 Brewst. 330; Hookam v. Pottage, L. R. 8 Ch. 91; Glenny w. 
Smith, 13 L. T. N. s. 11; Scott v. Scott, 16 L. T. N. Ss. 143. 
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Imitation of the name of a hotel was restrained in Howard v. 
Henriques,! Woodward v. Lazar,? McCardell v. Peck,? and Wood 
v. Sands,‘ and imitation of an address in The Glen & Hall Mfg. 
Co. v. Hall.® 

In Orr, Ewing & Co. v. Johnson,® the plaintiffs had an unregis- 
tered trade mark for yarn of which a picture of two elephants was 
a feature. Owing to this, the plaintiffs’ ticket had acquired among 
the natives of India the name “ Bhe Hathi,” or “ Two Elephant ” 
ticket. The plaintiffs’ trade mark had been refused registration on 
the ground that “elephant” trade marks were common to the 
trade. The defendant began to export yarn, and to place upon it a 
ticket of a similar shape and a similar color to plaintiffs’ ticket 
(the shape and color being common to the trade), and having upon 
it two elephants differing in appearance. Held that, though it 
was not probable that English purchasers or Indian dealers would 
be deceived, it was not improbable that the ultimate purchasers in 
India would be, in consequence of the defendant’s ticket being cal- 
culated to obtain the same name of “ Bhe Hathi ” as the plaintiffs’. 
Injunction. 

In Hohner v. Gratz,’ the plaintiff sold harmonicas in the United 
States, marked with his name. The defendant put harmonicas on 
the market, marked with his own name in small letters, and in 
large letters the words “Improved Hohner.” Injunction and ac- 
count. 

Again, in Investor Publishing Co. v. Dobinson,’ the plaintiff 
published a paper called “United States Investor.” The defend- 
ant, a corporation of the same name, began publication of a paper 
called “ Investor,” stated in its columns to be published by the 
Investor Publishing Co. Held a case for equitable relief. 

In Gouraud v. Trust,® the plaintiff, whose name was originally 
Trust, changed it to Gouraud, and established a business in toilet 
preparations. His sons, who had not changed their name, began 
to sell similar goods under the name of “ Gouraud’s Sons.” In- 
junction.” 

Among minor matters dealt with it has been held that an in- 
junction would issue against the use by defendant of testimonials 





1 3 Sandf. 725. * Fed. Cas. 17963. 7 52 Fed. Rep. 871. 
2 21 Cal. 448. 5 61 N. Y. 226. 8 72 Fed. Rep. 603. 
8 28 How. Pr. 120. 6 40 L. T. N. S. 307. 9 3 Hun, 627. 


10 See England v N. Y. Pub. Co., 8 Daly, 375. 
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given to plaintiff, against statements as to former employment 
made in such a way as to produce deception,? against a false rep- 
resentation that defendant was plaintiff's agent,® against a false 
representation that plaintiff was defendant’s agent,‘ against a false 
representation as to date of establisl.'ng a business, calculated to 
represent a new business as the same business as an old established 
and still existing business,® and against a representation by a man- 
ufacturer that his goods are the “ original” at the suit of the first 
manufacturer of the goods. It is also held to be immaterial that 
only careless or ignorant persons can be deceived by the acts com- 
plained of if fraud on defendant’s part be found.’ 


Goop WILL. 


The assets of a going business consist of the land which it may 
own, its leases, stock in trade, credits, and, lastly, an intangible 
something called Good Will. 

The learned reader will doubtless judicially notice the fact that 
this good will may well be, and very often is in fact, the principal 
asset of the business, an obvious example being a successful news- 
paper or patent medicine business. That good will is a thing of 
value, and a subject of property, was very early recognized,® and it 
is now well settled. ‘“ The good will of a trade is a subject of value 
and price. It may be sold, bequeathed, or become assets in the 
hands of the personal representative of the trader.” Per Tindal, 
C. J., in Hitchcock v. Coker. 

Included in and making up the good will, and passing with it 
upon a sale of the business, is the business name,! the trade 
marks,!! the trade names,” and the trade secrets !* of the business ; 





1 Franks v. Weaver, 10 Beav. 297. 

2 Scott v. Scott, 16 L. T. N. s. 143. 

8 Howe v. McKernan, 30 Beav. 547. 

* Coleman v. Flavel, 40 Fed. Rep. 854. 

5 Fullwood v. Fullwood, 9 Ch. D. 176. 

6 Cox v. Chandler, L. R. 11 Eq. 446; Lazenby v. White, 41 L. J. Ch. 354. 

7 Von Mumm z. Frasch, 56 Fed. Rep. 830; Enoch Morgan’s Sons v. Wendover, 43 
Fed. Rep. 420; Brooklyn White Lead Co. v. Masury, 25 Barb. 416; Hennessy v. White, 
6 W. W. & A’B. Eq. 216; Wolff v. Harte, 4 Vict. L. R. Eq. 134. 

8 Giblett v. Read, 9 Mod. 459. 

9 6 Ad. & E. 438. 

10 Levy v. Walker, 10 Ch. D. 436. 

11 Shipwright v. Clements, 19 W. R. 599. 
12 Banks v. Gibson, 34 Beav. 566. 

13 James v. James, L. R. 13 Eq. 421. 
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and covenants! and testimonials given to the business.? And as 
the good will itself is property, the parts of which it is made up 
are, separately considered, property.® 

The notion of property in good will, and the constituent parts of 
good will, is of the highest importance, as upon it from the first 
the jurisdiction of equity has been solely based, and from this idea 
has flowed the fundamental rule that to recover the plaintiff must 
show a right at the very least as against the defendant. The 
courts have proceeded upon the theory of protecting property 
where the legal remedy was inadequate or illusory, or irreparable 
damage possible. Protection of the public from deception has 
been more than once put forward as a ground for interference, but 
it is well settled that equity has no jurisdiction upon this ground.* 
Deception of the public is material only as the test of infringement, 
and as bearing upon the question of damages. 

In the Emperor of Austria v. Day &.Kossuth,® the defendants, 
without the authority of the plaintiff, who was the King of Hungary, 
issued notes purporting to be Hungarian notes. Injunction granted 
to restrain the defendants from issuing such notes on the ground 
of property in the plaintiff. Per Turner, L.J.: “I agree that the 
jurisdiction of this court in a case of this nature rests upon injury 
to property, actual or prospective, and that this court has no juris- 
diction to prevent the commission of acts which are merely crimi- 
nal, or merely illegal, and do not affect any rights of property.” 

In the Leather Cloth Co. v. The American Leather Cloth Co.,® 
Lord Westbury, C., says: “The true principle therefore would 
seem to be, that the jurisdiction of the court in the protection given 
to trade marks rests upon property, and that the court interferes by 
injunction because that is the only mode by which property of this 
description can be effectually protected.” 

But it should be held in mind that property in matters such as 
we are considering differs of necessity, in many important particu- 
lars, from property in other subjects of ownership. <A trade mark, 





1 Showell v. Winkup, 60 L. T. N. s. 389. 

2 Franks v. Weaver, 10 Beav. 297. 

3 McLean v. Fleming, 96 U. S. 45; Schneider v. Williams, 44 N. J. Eq. 391; Hov- 
enden v. Lloyd, 18 W. R. 1132; Le Page Co. v. Russia Cement Co., (C. C. A.) 51 Fed 
Rep. 941; Oakes v. Tonsmiere, 49 Fed. Rep. 447; James v. James, L. R. 13 Eq. 421. 

4 N. Y. Cement Co. v. Coplay Cement Co., 44 Fed. Rep. 247; Levy v. Walker, to 
Ch. D. 436; Weston v. Ketchum, 51 How. Pr. 455. See Chadwick v. Covell, 15t 
Mass. 190. 

5 3 DeG. F. & J. 217. 6 4 DeG. J. & S. 137. 
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a business name, or a trade name, derives its value from the esteem 
in which it is held by the public, and to create this esteem, labor, 
money, and time, not to mention other nobler elements, must all 
be combined. “I take property, when used in this connection 
and sense, to be a means by which money or money’s worth, in the 
shape of profit or otherwise, is created or obtained.” Per Van 
Koughnet, Chancellor of Upper Canada, in Walker v. Alley.! 

If the cases, stated above, be examined, it will be found that the 
wrongful act of the defendant in any particular case was an at- 
tempt, upon the part of the defendant, to appropriate to himself 
the benefit of some one or another of the constituent parts that go 
to make up the good will of a business. 

The omnibus case, though the parent case of all the “dressing 
up” cases, is distinct from them, and peculiar in this, that the 
general appearance of the omnibuses and their crews really rep- 
resented the business of the plaintiff. The attack was upon the 
entire good will of the plaintiff's business. The “dressing up” 
cases on the other hand are, as will be hereafter explained, in re- 
ality trade mark cases. The attack upon the good will in the 
“dressing up” cases, then, is an attack upon a trade mark. 

The same is true in the “substitution” cases,2 the inferior 
quality of the goods lessening confidence in the trade mark; a 
secondary effect being that the defendant is enabled to appropriate 
in part the plaintiff's market by the confidence which the use of 
the trade mark inspires. 

In Carlsbad v. Tibbets,? Merriam v. Texas Siftings Co.,4 and Orr, 
Ewing & Co. v. Johnson,® the attempt was made to appropriate the 
benefit of the trade name, and in Howard v. Henriques ® the appro- 
priation attempted was of a local trade name. 

The other cases illustrate attempts more or less direct to appro- 
priate the benefit of an established business name. 


‘DRESSING UP.” 


In all the “ dressing up” cases cited above, the defendant “ ac- 
cumulated resemblances.” The plaintiff’s right was not rested 
upon any one thing. It did not consist in shape alone, nor in color 





1 13 Grant Up. Can. Ch. 366. 

2 Hennessy v. Hogan, 6 W. W. & A’B. Eq. 216; Hostetter v. Bruggemann Co., 46 
Fed. Rep. 188. 

8 st Fed. Rep. 852. 5 40 L. T..N. S. 307. 

4 41 Fed. Rep. 944. 6 3 Sandf. 725. 
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alone, nor in any other particular alone. It consisted in a combi- 
nation of several particulars,’ the accumulation of which was evi- 
dence in itself of a desire upon the part of the defendant to cause 
his goods to look like the goods of the plaintiff, —a desire which 
could not obviously have any honest basis, nor could such accumu- 
lation be of necessity.” 

Cases arose, however, in which the plaintiff rested his right 
upon one particular alone, or, at any rate, in which that view was 
taken by the court. For example, the plaintiff claimed the exclusive 
right to a barrel of peculiar shape and capacity,® to the color of a 
label, to the color of a capsule,® and to the color of the paper in 
which his goods were wrapped,® and in these cases the limitation 
of the “ dressing up” doctrine has been laid down; namely, that 
to gain protection the plaintiff's package must be sufficiently dis- 
tinct from that which is of common right.’ And this is obviously 
a just limitation. For while a package of many particulars is 
equally effective for the purposes of the plaintiff, it is practically 
no limitation upon the right of the public; but if a certain colored 
paper or the like may be appropriated by one manufacturer in 
packing his goods, a very small number of manufacturers may 
render it difficult or impossible for a new comer in the trade to 
.pack his goods without infringing the wide rights of those already 
in the business. 

In Harrington v. Libby,’ the plairftiff, a manufacturer of paper 
collars, was the first to put them up ina tin pail. An injunction 
to restrain the defendant from selling his paper collars in tin pails 
was refused, on the ground that the plaintiff could not appropriate 
to himself for a particular use a package already in common use 
for other purposes. 

The recent development of the law has, however, modified these 
limiting cases, and has created a conflict which it will require 
further decision to set at rest. In Von Mumm v. Frasch,? an 
injunction was granted against the use of a rose colored capsule ; 





1 Lever v. Goodwin, 36 Ch. D. t. 

2 Taylor v. Taylor, 2 Eq. Rep. 290; s. C. 23 L. J. Ch. 255. 

8 Moorman v. Hoge, Fed. Cas. 9783. 

* Fleischman v. Starky, 25 Fed. Rep. 127. 

5 Mumm w. Kirk, 40 Fed. Rep. 589. 

6 N. K. Fairbank Co. v. R. W. Bell Mfg. Co., 71 Fed. Rep. 295. 

7 See Stachelberg v. Ponce, 128 U. S. 686; 9 Sup. Ct. Rep. 200; Cady v. Schultz, 
32 Atl. Rep. 915 (R. I.); Evans v. Von Laer, 32 Fed. Rep. 153. 

8 12 Pat. Off. Gaz. 188, 9 56 Fed. Rep. 830. 
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and in Hildreth v. McDonald,! against printing in red ink upon a 
package, every feature of which was common to the trade except 
the color of the ink used in the printing. In Cook v. Ross,’ the 
plaintiff was held to have an exclusive right in a bottle of peculiar 
shape. Upon the strength of these cases it may be said that an 
exclusive right may be acquired in matters which have heretofore 
been held to be of common right, and not capable of exclusive 
appropriation ; —a conclusion which is against the reasoning and 
decision of the limiting cases just cited, and also against the anal- 
ogy of those trade mark cases which deny a right to appropriate a 
descriptive word. 

Before leaving these “ dressing up” cases, for the time being, it 
should be noted that they are in reality trade mark cases of a 
rather refined sort, too late upon the scene to obtain admittance 
where they belong,? for it is impossible to draw any distinction of 
principle between an unregistered trade mark, which indicates the 
origin of the article to which it is applied, and the “dress” of an 
article, which equally and in the same way serves to indicate 
origin. Whatever distinction there may be, it cannot be said to 
be of much practical importance, when it is considered that the test 
of infringement of a trade mark is the probability of deception, 
while in the “dressing up” cases, if there is probability of decep- 
1 tion, relief will be granted. 
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i The connection between trade mark cases and the “ dressing 
up” and “substitution ” cases is obviously closer than that between 
those cases and the other unfair competition cases relating to busi- 
ness names, trade names, and trade secrets, the common link bind- 
ing all these branches being the good will of which each branch is 
apart. In every unfair competition case the defendant’s attempt 
is to appropriate to himself some part of the good will, or the 
entire good will, of the plaintiff's business. It will be obvious, 
therefore, that any given rule of law applicable in trade mark 
cases, so far as it arises out of the nature of trade marks as a part 
of good will, is equally applicable to the other parts of good will, 
not by analogy, but because the cases are for the purpose of that 
particular rule identical. In cases, however, where the rule does 
not arise out of the nature of good will property, but is applied 
upon general reasons of policy, any branch of the law may with 
propriety be resorted to in the search for analogies. 








1 164 Mass. 16. ® Morgan v. Troxell, 23 Hun, 632; s. C. 11 Reporter, 241. 1 
2 73 Fed. Rep. 203. ms 
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To the “dressing up” cases, whether they be regarded as in 
reality identical with cases in which an unregistered trade mark is 
the base of the plaintift’s right, or merely as closely related cases, 
obviously the general rules applicable to trade marks may be 
applied, including the fundamental one that actual user by the 
plaintiff is necessary to establish a right, and the rules governing 
the length of user necessary to establish a right. These rules 
arise out of the nature of the right, which is established only by 
knowledge on the part of the public, and obviously such knowledge 
cannot be created without user, and cannot exist apart from user ; 
and this rule is applicable and applied in other good will cases, as, 
for instance, cases of business name! and trade name.? 

Another fundamental rule of the trade mark law is, that merely 
descriptive words cannot be exclusively appropriated. This is 
obviously a rule of policy, its reason being that the use of descrip- 
tive words for descriptive purposes is a matter of common right to 
all men, and the strictness with which the rule is applied may be 
accounted for by considering the fact that an arbitrary word, while 
hardly trenching at all upon common right, affords equal protection 
to the user. The application by analogy of this rule may be traced 
in those “dressing up” cases which deny a plaintiff’s right to 
appropriate form or color, without other particulars, as distinctive 
of the origin of his goods. 


“ SUBSTITUTION.” 


The “ substitution ” cases obviously bear a very close relationship 
to the “dressing up” cases, being but the converse of those cases. 
The re-use of genuine packages to contain spurious goods is very 
commonly attempted, and whether fraudulently practised or not it 
will be enjoined,® and if the re-use is with fraudulent intent an 
account will also be given. An injunction will also be awarded 
against the sale of goods genuine, but of inferior quality, in a pack- 
age, or with labels designed to imitate the package, in which the 
plaintiff markets his better goods; ® and the vigor of the courts in 
the suppression of substitution has been pushed to the extent of 





1 Beazley v. Soares, 22 Ch. D. 660. 

2 Maxwell v. Hogg, L. R. 2 Ch. 307. 

8 Barnett v. Leuchars, 13 L. T. N. S. 495; Hennessy v. Cooper, Sebast. Trade 
Mark Cases, 549; Evans v. Von Laer, 32 Fed. Rep. 153. 

4 Stonebreaker v. Stonebreaker, 33 Md. 252; Cartier v. Carlile, 31 Beav. 292. 

5 Hennessy v. White, 6 W. W. & A’B. Eq. 216; Hennessy v. Hogan, 6 W. W. & 
A’B. Eq. 225; Gillott v. Kettle, 3 Duer, 624. 
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enjoining the unexplained sale of other goods to a customer calling 
for plaintiff's article, there being no infringement of any trade 
mark, “dress,” or label.! 


Business NAMES. 


A business name is that name under which a business is car- 
ried on, whatever it may be, whether a personal name, as is com- 
monly the case, or not. ; 

There is no exclusive right in a name, merely as a name,? pro- 
tection being given, as in trade mark and “dressing up” cases, 
only after a right has been established by actual user in business ; ® 
but when so used, the owner will be protected in the exclusive use 
of his business name.* It has been heretofore held that a medical 
man,° or an artist,® had not such a business interest in his name as 
to entitle him to protection ; but in the case of a medical man, at 
any rate, the strong dissent since expressed by eminent judges 
from the decision in Clark v. Freeman,’ and the peculiar facts of 
Olin v. Bate,® make it seem probable that when the point again 
arises the rule now apparently established may not be applied. 

While a business name is property, passing to the personal rep- 
resentative,’ a distinction, growing out of the nature of the prop- 
erty, is made against an assignee in bankruptcy, who does not 
take an exclusive right as against the bankrupt.? The right to a 
business name is very greatly qualified however, by the right of 
others of the same name to use it ;!” but others of the same name 
must exercise their right in such a way as not to lead to confu- 





1 Enoch Morgan’s Sons v. Wendover, 43 Fed. Rep. 420; American Fibre Chamois 
Co. v. De Lee, 67 Fed. Rep. 329. 

2 Du Bulay v. Du Bulay, L. R. 2 P. C. 430; Phelan wv. Collender, 6 Hun, 244; 
Hallett v. Cumston, 110 Mass. 29. 

8 Beazley v. Soares, 22 Ch. D. 660; Lawson v. Bank of London, 18 C. B. 84. 

* Hohner v. Gratz, 52 Fed. Rep. 871; Burke v. Cassin, 45 Cal. 467. 

5 Clark v. Freeman, 11 Beav. 112; Olin v. Bate, 98 Ill. 53. 

6 Martin v. Wright, 6 Sim. 297. 

7 Per Cairns, L. J., in Maxwell v. Hogg, L. R. 2 Ch. 307; Malins, V. C., in Spring- 
head Spring Co. v. Riley, L. R. 6 Eq. 561 ; Lord Selborne, C., in In re Riviera, 26 Ch. 
D. 48; Kay, J., in Williams v. Hodge & Co., 84 L. T. (Journal), 134. : 

8 Burke v. Cassin, 45 Cal. 467. 

® Helmboldt v. H. T. Helmboldt Mfg. Co., 53 How. Pr. 453. 

10 Dence v. Mason, W.N. 1877, p. 23, 1878, p. 42; Hallett v. Cumston, 110 Mass. 
29; McLean v. Fleming, 96 U. S. 245; Massam v. Thorley Food Co., 6 Ch. D. 574; 
Prince Met. Paint Co. v. Carbon Met. Paint Co., Codd. Dig. 209; Meneely v. Meneely, 
62 N. Y. 427; De Long v. De Long, 39 N. Y. Supp. 903; 7 App. Div. 33; American 
Cereal Co. v. Eli Pettijohn Cereal Co., 72 Fed. Rep. 903. 
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sion! In Johann Hoff v. Tarrant & Co.,? the plaintiff had sold 
“ Hoff’s Malt Extract” largely in the United States. The defend- 
ant began to import and sell malt extract made by Leopold Hoff. 
Held, that his labels must be “ Leopold Hoff’s Malt Extract,” and 
not simply “ Hoff’s Malt Extract.” 

If the right to the fair use of a business name may be qualified 
by the prior use by another person of the same name,’ obviously a 
use with fraudulent intent will be restrained,t and where the user 
is not of that name it is a badge of fraud ;° but in all these cases 
except the last mentioned the burden is upon the plaintiff clearly 
to make out a fraudulent intent.® 

A name adopted by a corporation stands in the same category 
as one adopted by an individual,’ and if it tends to create confusion 
by its similarity to one already in use its use will be enjoined ; § and 
even when it is adopted in good faith and is the name of an officer 
of the company. But this rule against adopted corporate names 
does not, for obvious reasons, apply when the plaintiff's name is 
descriptive.” Furthermore, a merely colorable right to a business 
name will be disregarded, and its use enjoined;™ for example, a 





1 Turton v. Turton, 42 Ch. D. 128; McLean v. Fleming, 96 U. S. 245; Johann 
Hoff v. Tarrant & Co., 71 Fed. Rep. 163; Chas. S. Higgins Co. v. Higgins Soap 
Co., 144 N. Y. 462; contra, De Long v. De Long Co., 39 N. Y. Supp. 903; 7 App. 
Div. 33. 

2 71 Fed. Rep. 163. 

8 Johann Hoff v. Tarrant & Co., 71 Fed. Rep. 163. 

4 Taylor v. Taylor, 2 Eq. Rep. 290; Clark v. Clark, 25 Barb. 76; Stonebreaker v. 
Stonebreaker, 33 Md. 252; Holmes, Booth, & Haydens v. The Holmes, Booth, & 
Atwood Mfg. Co., 37 Conn. 278; Landreth v. Landreth, 22 Fed. Rep. 41; Brown Chem. 
Co. v. F. Stearnes & Co., 67 Fed. Rep. 360; Clark Thread Co. v. Armitage, 67 Fed. 
Rep. 886. 

5 Goodyear v. Day, 22 Fed. Rep. 44; De Youngs v. Jung, 27 N. Y. Supp. 370. 

6 Turton v. Turton, 42 Ch. D. 128; Rogers v. Rogers, 11 Fed. Rep. 495; Iowa Seed 
Co. v. Dorr, 70 Iowa, 481; Rogers v. Simpson, 54 Conn. 527; Brown Chem. Co. z, 
Meyer, 31 Fed. Rep. 453; 139 U. S. 540. 

7 Goodyear v. Day, 22 Fed. Rep. 644. 

8 Clark Thread Co. v. Armitage, 67 Fed. Rep. 896; (C. C. A.) 74 Fed. Rep. 936; 
Wm. Rogers Mfg. Co. v. R. W. Rogers Co., 66 Fed. Rep. 56; Wm. Rogers Mfg. Co, 
v. Rogers & S, Mfg. Co., 11 Fed. Rep. 495; Horton Mfg. Co. v. Horton Mfg. Co., 17 
Reporter, 261; De Long v. De Long Co., 89 Hun, 399; Van Auken Co. v. Van Auken 
Co., 57 Ill. App. 240; Hendricks v. Montagu, 17 Ch. D. 638; Nat. Folding Box & 
Paper Co. v. Nat. Folding Box Co., 13 Reports, 60. 

9 Chas. S. Higgins Co. v. Higgins Soap Co., 144 N. Y. 462. 

10 Australian Co. v. Australian Museum Co.,W . N. 1880, p.6; Goodyear Co. v. Good- 
year Co., 128 U. S. 598; India & China Tea Co. v. Teede, W. N. 1871, p. 241. 

11 Meriden Britannia Co. v. Parker, 39 Conn. 450; Southorn v. Reynolds, 12 L. T. 
N.s. 75; Croft v. Day, 7 Beav. 84. 
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written permission from one of plaintift’s name to the defendant 
does not justify its use, the licensor having no actual interest. 

The exclusive right to use a descriptive phrase as a business 
name may perhaps be acquired by long user; as, for example, the 
right by a maker of taper sleeve pulleys to call his establishment 
“ Taper Sleeve Pulley Works” ;? or by a coal dealer selling coal at 
a guinea a ton to call his business “‘ The Guinea Coal Co.” ;* or by 
a clothier to call his store “ Mechanic’s Store.”* The owner of a 
name may also lose his rights in it by allowing another to use it as 
a business name. The right to use a name may be given by 
assignment, and the right given may be qualified by a condition ; 
but a purchaser without notice will take the right to use the name 
free of the condition, and so of a purchaser with notice from the inno- 
cent vendee.® An exception to the general rule as to the assignabil- 
ity of business names may exist upon grounds of public policy, in the 
case where the name has acquired a special significance indicative 
of personal skill or attention,’ and contracts whereby one parts with 
the right to use his own name in a certain trade will in general be 
jealously viewed by the courts, and not extended beyond their plain 
terms. The right toa business name need not be exclusive. It 
is sufficient if the plaintiff has a right in common with others, while 
the defendant has no right.? 


TRADE NAMES. 


We have seen that a business name is that name, whatever it 
may be, by which a going business is known, and which in a way 
concentrates in itself all the good will the public has for the busi- 
ness. It is obviously a thing of very great value. A trade name 
has many points of resemblance to a business name, but it is, 





1 Wolfe v. Barnett, 24 La. Ann. 97; s. c. 13 Am. Rep. 111; Shrimpton z. Laight, 18 
Beav. 164. But see Hallett 7. Cumston, 110 Mass. 29; and conf. Mass. Pub. Stat., ch. 
76, § 6. 

2 Gray v. Taper Sleeve Pulley Works, 16 Fed. Rep. 436. 

8 Lea v. Haley, L. R. 5 Ch. 161. 

4 Weinstock v. Marks, 108 Cal. 529. See also Milner v. Reed, Bryce on T. M. 90; 
Maller v. Davis, 3 Zhe Times L. R. 221. 

5 Birmingham Brewery Co. v. Liverpool Vinegar Co., W. N. 1888, p. 139; Marquis 
of Londonderry v. Russell, 3 Zhe Zimes L. R. 360. 

6 Oakes v. Tonsmieire, 49 Fed. Rep. 447. 

7 Mayer v. Flanagan, 34 S. W. Rep. 785 (Texas). 

8 Chat. Med. Co. v. Thetford, 58 Fed. Rep. 347. 

9 Southorn v. Reynolds, 12 L. T. N. s. 75; Clark « Armitage, (C. C. A.) 74 Fed. 
Rep. 936' 
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generally speaking, a narrower thing than a business name, stand- 
ing usually for some one article dealt in by the business. Every 
one is familiar with that variety of trade name, hardly distinguish- 
able in its business importance and value from a business name, 
which is exemplified in the name of a house, either of entertain- 
ment, of manufacture, or of trade. 

The weight of authority in this country is to the effect that such 
a trade name does not become attached to the building. Whether 
in a particular case it does become attached or not is probably a 
question of fact. In Woodward v. Lazar,! Wood v. Sands,? and 
Mossup v. Mason,’ it was held in regard to hotel names that the 
name had not become attached to the house. In Booth v. Jarrett® 
it was held that the plaintiff's name had become attached toa 
theatre, and in Pepper v. Labrot® that the plaintiff could not re- 
strain the use of his name by the purchaser of his distillery from 
his assignee in bankruptcy, while in De Witt v. Mathey? it was 
held that the name “ The Saratoga,” used and advertised by the 
plaintiff and his predecessors for thirty-five years as the name of a 
saloon, was not local, and that the plaintiff was entitled to protec- 
tion in its use on his removal to a new location. 

Apart from this question of locality, such names will always upon 
a proper showing receive protection® Actual use in business is 
essential to the creation of a right in such a trade name, for, as 
in the similar case of a personal name, there is no right to pro- 
tection to the name of a house apart from business,’ nor can 
any exclusive right be acquired in a descriptive name, as, for 
example, ‘‘The Mammoth Wardrobe” for a clothier’s shop.” This 
latter proposition, however, in view of some recent cases, must be 
considered as still an open question. These cases will be noticed 
later. 

There is still another class of trade names upon which questions 
arise more frequently than upon those just considered; namely, 
those names applied to goods, although not affixed to them, by 
which they acquire reputation in the market and by which they 
are known. Such names, for example, as “Two Elephant” yarn,” 





1 21 Cal. 448. 6 8 Fed. Rep. 29. 

2 Fed. Cas. 17963. 7 35S. W. Rep. 1113 (Ky.). 

8 18 Grant Up. Can. 453. 8 Howard v. Henriques, 3 Sandf. 725. 
* Mason v. Queen, 23 Scot. L. R. 646, contra. ° Day v. Brownrigg, 10 Ch. D. 294. 
5 52 How. Pr. 169. 10 Gray v. Koch, 2 Mich. N. P. 119. 


4 Orr, Ewing & Co. v. Johnson & Co., 40 L. T. N.S. 307. But see Lorillard v. Pride, 28 
Fed. Rep. 434. 
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“Cross” cotton,! “ Bethesda” water,? “ Lightning” hay knife, or 
“ Extra Dry ” * Champagne, will be protected ; but on familiar princi- 
ples merely descriptive names, such as “ Desiccated Codfish,”® or 
“Cherry Pectoral,” ® will not be. But it seems that by long user 
an exclusive right in a descriptive trade name may be acquired,’ 
and that a descriptive trade name will be protected against the sale 
of inferior goods ® under the descriptive name. 

Very hard cases have arisen where the article to which the 
name has been applied has been patented, as to the right of the 
public, not only to make the thing upon the expiration of the pat- 
ent, but also to call it by a particular name. As a general prop- 
osition, it may be laid down that the fact that a patent has 
been taken upon an article does not affect the rules of law which 
govern the decision when the question arises whether the patentee’s 
name for the article is entitled to protection. The question in all 
cases, both when the article has been patented and when it has 
not, is simply one of fact: Has the name become descriptive? 
It may become descriptive in either of two ways; first, because 
it has come to indicate a new principle of construction, as was 
held in the cases in the note,? where the name was applied to 
a new machine; or second, because the article named is a new 
product, upon which the first producer has bestowed a name 
which has become identified with the product. If it is found 
as a fact that the name has become descriptive for either of the 





1 Cartier v. Westhead, Sebast. Trade Mark Cases, 199 (1861). 

2 Dunbar v. Glenn, 42 Wis. 118 ; The Congress Spring Co. v. The High Rock Spring 
Co., 57 Barb. 526. 

8 Hiram Holt Co.v. Wadsworth, 41 Fed. Rep. 34. 

* Von Mumm. Frash, 56 Fed. Rep. 830. 

5 Town v. Stetson, 5 Abb. Pr. N. s. 218. 

6 Ayer v. Rushton, Codd. Dig. 221. 

7 New Home S. M. Co. v. Bloomingdale, 59 Fed. Rep. 284; Powell v. Birmingham 
Brewery Co, [1894] 3 Ch. 449; Bennett v. McKinley, (C. C. A.) 65 Fed. Rep. 805; 
Jaros Hygienic Co. v7, Fleece Hygienic Co., 65 Fed. Rep. 424. See Social Register 
Assoc. v. Howard, 60 Fed. Rep. 270. 

8 Dr. Jaeger’s Sanitary System Co. v. Le Boutillier, 24 N. Y. Supp.890; Carlsbad v. 
Tibbetts, 51 Fed. Rep. 852. 

% Fairbanks v. Jacobus, 14 Blatch. 337; s.c. Fed. Cas. 4608; Singer Mfg. Co. v 
June Mfg. Co., 16 Sup. Ct. Rep. 1002; Singer v. Loog, 8 App. Cas. 376; Gally v. Colts 
Mfg. Co., 30 Fed. Rep. 122; Dover Stamping Co. v. Fellows, 163 Mass. 191. 

10 The Tucker Mfg. Co. v. Boyington, 9 Pat. Off. Gaz. 1875; Cheavin v. Walker, 5 Ch. 
D. 850; Young v. Macrae, 9 Jur. N. Ss. 322; Linoleum Mfg. Co. v. Nairn, 7 Ch. D. 834; 
Jn re Consol. Fruit Jar Co., 14 Pat. Off. Gaz. 269; Leibig v. Hanbury, 17 L. T. N.S. 
298; Leclanche Battery Co. v. West. Elec. Co., 21 Fed. Rep. 538; St. Louis Stamping 
Co. v. Piper, 33 N. Y. Supp. 443- 
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above reasons, then it is free to the public, as well before as after 
the expiration of the patent upon the thing.! 

The argument in support of allowing public appropriation of a 
trade name to operate to divest the owner’s right is, that to protect 
such a name would practically prolong the monopoly of the patent. 
To which the obvious answer may be made, that it is not true, for 
the right to make the thing and the right to represent it as made 
according to the expired patent, being free, the only advantage that 
the patentee would have over his competitors would be that arising 
out of the good will created by the excellence and reliability of his 
wares,” and the further advantage that under Morgan v. Wendover,?® 
dealers could not substitute the new make of goods without expla- 
nation.‘ 

That the question of descriptiveness is one of fact will appear 
from a comparison of Singer v. Kimball & Morton® with the Singer 
cases already cited, for, while in the latter cases the court found 
that the name had become indicative of a principle of construction 
and therefore descriptive, and refused protection, in the former case 
the court found that the name was indicative of origin, and granted 
an injunction. The distinction is to be observed, that, when an 
article to which a trade name is given is a mere improvement upon 
existing things, the name given to it by the first producer will not 
become descriptive.® ' 

It is usually laid down as a general proposition, that no exclusive 
right can be acquired in a geographical name as a trade name,’ 





1 Young v. Macrae, 9 Jur. N. S. 322. 

2 Edelsten v. Vick, 11 Hare, 78; s. c. 1 Eq. Rep. 413. 

3 43 Fed. Rep. 420. 

* See Celluloid Mfg. Co. v. Cellonite Mfg. Co., 32 Fed. Rep. 94, in which it is said 
(per Mr. Justice Bradley), that a right to use a name as a trade mark might coexist with 
a right in the public by appropriation to use it as a trade name, and consequently that 
competitors might use the name for advertising purposes though forbidden to affix it to 
the goods. See also Gray v. Taper Sleeve Pulley Works, 16 Fed. Rep. 436, in which it 
was held that a right to use a descriptive phrase as a business name might coexist with 
a right in the public to use the phrase as a trade name, and Gebbie v. Stitt, 82 Hun, 
93, in which the defendant had appropriated a geographical business name and trade 
mark, and in which an injunction only against the use of the geographical name as a 
trade mark was granted. 

5 10 Scot. L. R. 173. 

6 Barlow & Jones, Ld. v. Johnson & Co., 34 Sol. Journ. 298; Ct. of App., W. N. 
1890, p. 110; Hiram Holt Co. v. Wadsworth, 41 Fed. Rep. 34. 

7 Canal Co. vw Clark, 13 Wall. 311; Glendon Iron Co. v. Uhler, 75 Pa. St. 467; 
N. Y. Cement Co. v. Coplay Cement Co., 45 Fed. Rep. 212; Genesee Salt Co. v. 
Burnap, 67 Fed. Rep. 534; Bulloch v. Gray, 19 Journ. of Juris. 218; Candee, Swan & 
Co. v. Deere & Co., 54 Ill. 439. 
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upon the ground of its descriptiveness. But this rule against geo- 
graphical trade names has so many exceptions as almost to have 
reached the vanishing point. For example, where the plaintiff 
controls the product of an article which is called by the name of 
the place where it is produced, his use of the geographical name 
will be protected; while as against a person using a geographical } 
name upon goods actually made elsewhere, protection will be given 
to one who can truthfully use the geographical trade name, whether 
he is the only person who can truthfully use it or not.? 

In N. Y. Cement Co. v. Coplay Co.,? the plaintiff made cement 
at Rosendale, and cement bearing that name was understood by the 
public to be made at Rosendale. It did not appear that there were 
not many makers of cement at Rosendale. Defendant made cement 
in another State and sold it as “‘ Rosendale” cement. Held, no relief 
unless it could be shown that the plaintiff had an exclusive owner- 
ship or property in the name Rosendale. Per Mr. Justice Bradley : 
“Would not the allowance of such an action be carrying the doc- 
trine of liability for unfair competition too far? . . . It seems to us 
that this would open a Pandora’s box of vexatious litigation. .. . 
Unless there is an invasion of some trade mark or trade name, or 
peculiarity of style in which some person has a right of property, 
the only persons legally entitled to judicial redress would seem to 
be those who are imposed upon by such pretences.” 

New York Cement Co. v. Coplay Cement Co. decides that, to 
entitle the plaintiff to protection in such cases as those now under 
consideration, his right to use the geographical trade name must 
be exclusive. In this, however, the case stands alone against the 
decisions of all other United States courts in which the question 
has arisen,‘ against the decisions of those State courts in which 
the question has arisen, and against the decisions of United States 
courts in analogous cases. It is opposed also to the evident lean- 
ing of a Circuit Court of Appeals,® and in Carlsbad v. Tibbetts ® 
the court indulges in a pointed criticism of the case. 





1 Carlsbad v. W. T. Thackaray & Co., 57 Fed. Rep. 18; La République Frangaise 
v. Schultz, 57 Fed. Rep. 37. 

2 Newman wv. Alvord, 51 N. Y. 189; Lea v. Wolff, 13 Abb. Pr. N. s. 389; Blackwell 
v. Dibrell, 3 Hughes, 151; Braham v. Beachim, 7 Ch. D. 548; Association v. Piza, 24 
Fed. Rep. 125; Southern White Lead Co. wv, Cary, 25 Fed. Rep. 125; Southern White 
Lead Co. v. Coit, 39 Fed. Rep. 492. Contra, N. Y. Cement Co. v. Coplay Cement Co., 
44 Fed. Rep. 277. 

8 44 Fed. Rep. 277. 5 Scheur v. Muller, 51 Fed. Rep. 852. 

4 See Note 2, above. 5 74 Fed. Rep. 225. 
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That an exclusive right in plaintiff is not essential was held in an 
analogous case in a Circuit Court in Carson v. Ury,! where an in- 
junction was granted at the suit of a member of a Labor Union 
against a printer who sold imitation Union labels, the bill alleging 
that the public and the plaintiff were defrauded and the plaintiff 
injured in his business.2, The owner of a business name, too, is 
protected against others not of that name,? and may even acquire 
a right by user against those of the same name, compelling the 
second user to distinguish himself. It will be observed that the 
line of cases of which Association v. Piza is one® give protection 


without regard to exclusive right in the plaintiff, as against one - 


who cannot use the geographical name truthfully. 

That a right may be acquired by user, in a geographical trade 
name, as against those who can use it with as much truth as the 
plaintiff, appears to be the doctrine of a line of English cases. 

In Wotherspoon v. Currie,® the plaintiffs were makers of starch, 
at first at Glenfield, and afterwards at another place, and their starch 
was known as the “Glenfield” starch. The defendant began to 
make starch at Glenfield, and sold it in packages upon which that 
word was printed in large letters, together with defendant’s name. 
Injunction granted to restrain the defendant from using the word 
“ Glenfield ” in connection with his starch. 

In Thompson v. Montgomery ‘ plaintiffs and their predecessors 
for one hundred years had made ale at Stone, and their ale was 
widely known as “Stone” ale, which name had been refused 
registration as a trade mark. They were the only brewers at Stone 
until the defendant commenced to brew ale there, and sell it as 
“ Stone” ale, and also to imitate the plaintiff's labels. Injunction 
restraining the defendant from using the words “ Stone Ale.” ® 

In these cases the decision is rested upon the ground of fraud, 
and it is freely admitted that the plaintiff can have no property in 
the descriptive word. It is difficult to see, if the plaintiff is denied 
a right in the descriptive word upon the ground that others have 





1 39 Fed. Rep. 777. 

2 People v. Fisher, 50 Hun, 552; Perkins v. Heert, 39 N. Y. Supp. 223; 5 App. Div. 
335, accord. Schneider v. Williams, 44 N. J. Eq. 391; Cigar Makers’ Union v. Com- 
panni, 40 Minn. 243; Weener v. Brayton, 152 Mass. 101, contra. 

8 Hohner v. Gratz, 52 Fed. Rep. 871. 

4 Johann Hoff v. Tarrant & Co., 71 Fed. Rep. 163. 

5 Note 2, page 292. 

6 L.R. 5 H. L. 508. 

1 Thompson v. Montgomery, 41 Ch. D. 35. 

8 Powell v. Birmingham Brewery Co., [1894] 3 Ch. 449, accord. 
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an equal right to it, why it is fraudulent in one of these others to 
exercise his right, and why the plaintiff has not himself to blame 
if he suffers harm thereby, inasmuch as with him it lay at the out- 
set to select a non-descriptive word as his trade name. It seems 
an undefined jurisdiction for courts to enter upon, and either the 
public must submit to the first appropriation of a descriptive trade 
name, or use the descriptive name for descriptive purposes at the 
peril of being branded as fraudulent. If the cases be read as show- 
ing that under certain circumstances a right to a descriptive word 
may be acquired by user, the public has no means of knowing, with- 
out experiment, what will be held to be a sufficient user to give an 
exclusive right, and individuals must determine this at their peril. 
In this country, with the exception of the case of Gebbie v. Stitt, 
mentioned below, the courts have gone no further in _protect- 
ing geographical trade names than to give protection as against a 
defendant who could not truthfully use it.? 

The doctrine of Wotherspoon v. Currie, Thompson v. Mont- 
gomery, and Powell v. Birmingham Brewery Co., was repudiated 
in Elgin Butter Co. v. Sands,® and the recent case of Reddaway v. 
Banham * seems to indicate that a reaction may be looked for 
against the abandonment of the safe ground of a property right in 
plaintiff as a basis of relief. In Reddaway v. Banhan,,‘ the plaintiff 
had made belts of camel’s hair for many years, and had sold them 
under that name. The defendant began to make belts of camel’s 
hair, and to sell them under that name. Held, that the defendant 
was entitled to call his goods by a name which was merely a sub- 
stantially correct description of them, although, by reason of the 
plaintiff having for many years sold similar goods under the same 
name, purchasers might be thereby misled into the belief that they 
were buying the goods of the plaintiff. 

Wotherspoon v. Currie and Thompson v. Montgomery show 
the extreme limit reached in geographical trade name cases, while 
Gebbie v. Stitt ® represents the extreme to which a court in this 
country has gone in such a case. There, upon facts almost identi- 
cal with those of Wotherspoon v. Currie, except that there was 
evidence of fraudulent intention beyond that afforded by the mere 





1 82 Hun, 93. 8 155 Ill. 127. 

2 Note 2, page 292. 4 [1895] 1 Q. B. 286. 

5 See De Long v. De Long, 39 N. Y. Supp. 903; 7 App. Div. 33; Coats v. Merrick 
Thread Co., 36 Fed. Rep. 324; 149 U.S. 562; Lorillard v. Pride, 28 Fed. Rep. 434. 

6 82 Hun, 93. 
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fact of setting up business and ising the geographical trade name, 
which was not the case in Wotherspoon v. Currie, an injunction 
was granted, limited to the use of the trade name as a trade mark. 
Orr, Ewing & Co. v. Johnson! is also a very extreme case, the 
defendant being enjoined from using a label every feature of which 
was common to the trade, as was the case of the label used by the 
plaintiff, because ultimate purchasers in India had given the plain- 
tiff’s goods a trade name derived from a representation of: two ele- 
phants which formed part of plaintiff's ticket, and the court thought 
it likely that defendant’s goods, the ticket of which also had two 
elephants as a feature, might perhaps derive some benefit from 
this fact. In Lorillard v. Pride,? upon similar facts, a different 
conclusion was reached in this country. 

In business names, Lea v. Haley* and Gray v. Taper Sleeve 
Pulley Works‘ represent the extreme in England and the United 
States, in both cases a purely descriptive phrase being given pro- 
tection as a business name. 

In “dressing up” cases we have left our English cousins far behind. 
The extension of plaintiffs’ rights at the expense of the public, and 
the abandonment of property in the plaintiff as a ground of action, 
is illustrated in Hildreth v. McDonald, Von Mumm v. Frasch, and 
Cook v. Ross. In Hildreth v. McDonald® and Von Mumm v. 
Frasch® protection was afforded to color alone as a distinctive 
mark, and in Cook v. Ross‘ to shape alone. The old rule as 
shown in Moorman v. Hoge® and Mumm v. Kirk,® that color and 
shape alone could not be exclusively claimed seems to be passing 
away, and nothing is certain in “dressing up” cases but that a 
man cannot claim the exclusive right to do up his goods in brown 
paper,” nor the exclusive right to put them up in a package well 
known and used for other purposes, a tin pail, to wit." 


TRADE SECRETS. 


The communication or use of a trade secret by one who is bound 
in good conscience not to use or communicate it will be restrained,” 





1 Stated on page 279. * 16 Fed. Rep. 436. 7 73 Fed. Rep. 203. 
2 28 Fed. Rep. 434. 5 164 Mass. 16. 8 Fed. Cas. 9783. 
8 L. R. 5 Ch. 155. 6 56 Fed. Rep. 830. ® 40 Fed. Rep. 589. 


W N. K, Fairbank Co. v. R. W. Bell Mfg. Co., 71 Fed. Rep. 295. 

ll Harrington v. Libby, 14 Blatch. 128; s. c. Fed. Cas. 6107. 

12 Peabody v. Norfolk, 98 Mass. 452; Merryweather v. Moore, [1892] 2 Ch. 518; 
Youatt v. Winyard, 1 Jac. & W. 394; Weston v. Hemmons, 2 Vict. .L. R. Eq. 121; 
Whitney wv. Hickling, 5 Grant Up. Can. Ch. 605. 
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and the equity will follow the secret into the hands of all who take 
with notice; ? but when fairly discovered or taken without notice it 
is free.2 Where one who has become acquainted with the secret 
stands by and allows another to purchase without disclosing his 
knowledge, he will be restrained from himself using it.2 In a case 
where one has received a secret in trust for others and himself, 
and has used it for his sole advantage, although a sale cannot be 
ordered, the court will order its value ascertained for the benefit of 
the cestuis.4 


CONTRIBUTORY INFRINGEMENT. 


The law of Unfair Competition recognizes an indirect infringe- 
ment of a plaintiff's right by assisting or contributing to an in- 
fringement by others, as by advising dealers to refill genuine and 
distinctive bottles with spurious liquor,® or furnishing an empty 
distinctive bottle and selling a liquor with which it may be re- 
filled,® or printing and selling labels -sufficiently like plaintiff’s 
label to cause confusion and fraud; and a wharfinger who has 
notice that goods warehoused with him bear a spurious brand, 
and that the injured party intends to apply for an injunction, is 
justified in refusing to deliver the goods to the owner pending 
the motion.® 


The equitable doctrine, that the plaintiff must commend himself 
to the court in order successfully to, invoke its aid, obtains in full 
force in Unfair Competition cases. For example, if the labels of 
plaintiff's package represent the contents as pure and unadulter- 
ated, contrary to the fact,’ if they assert a manifest falsehood and 
physiological impossibility,’ if they are designed to deceive the 
public into the belief that the contents are something that they in 





1 Morrison v. Moat, 21 L, J. Ch. 284. 

2 Estcourt v. Estcourt Hop. Ess. Co., L. R. 10 Ch. 276. 

5 Portal v. Hine, 4 Zhe Times L. R. 330; Peabody v. Norfolk, 98 Mass. 452; 
Salomon v. Hertz, 40 N. J. Eq. 400. 

4 Green v. Folgan, 1 S. & S. 398. 

5 Hostetter v. Brueggmann, 46 Fed. Rep. 188. 

6 Hostetter v. Becker, 73 Fed. Rep. 297. 

7 Colman v. Crump, 70 N. Y. 573; Carson v. Ury, 39 Fed. Rep. 777. 

8 Hunt v. Maniere, 34 L. J. Ch. 144. 

9 Krauss v. Jos. R. Peebles Sons Co., 58 Fed. Rep. 585. 

10 Kohler v. Beeshore, (C. C. A.) 59 Fed. Rep. 572. 
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fact are not,! if essential facts are misstated,” or if the plaintiff's 
business is illegal,® the court will not give its protection. 


The relative rather than the absolute nature of the plaintiff's right 
in Unfair Competition and trade mark cases is emphasized by the 
prominence which the question of the defendant’s intent as affect- 
ing the plaintiff's right assumes. So far as the plaintiff's right to 
an injunction is concerned, it is universally held that, the plaintiff 
showing a right, and an invasion of that right being proved, the de- 
fendant must be enjoined. And as the text of an invasion of a right 
in a trade mark, “dress” of goods, business name, or trade name 
case, is the same, namely, whether what the defendant does has 
caused or is likely to cause 4 confusion or fraud, cases under all these 
heads are authority for this proposition.® But it has been held 
that the absence of a fraudulent intention upon the defendant’s 
part would prevent an inquiry as to damages,® or even an account,’ 
while in Cartier v. Carlisle® and Dixon v. Fawcus ® it was held that 
the intent was wholly immaterial upon the question of an account, 
and to the same effect are Burgess v. Hills” and Stonebraker v, 
Stonebraker." In Southorn v. Reynolds * both an account and an 
inquiry as to damages were given. When the infringement consists 
of the resale by a retailer of spurious goods marked in violation of 
plaintiffs rights, the retailer having no notice of the fact, Romilly, 





1 Cal. Fig Syrup Co. v. Putnam, (C. C. A.) 69 Fed. Rep. 740. 

2 Manhattan Med. Co. v. Wood, 108 U. S. 218. 

8 German Asso. v. Oldenberg Asso., 46 Ill. App. 281; Portsmouth Brewing Co. v. 
Portsmouth Brewing Co., 30 Atl. Rep. 346 (N. H.); Electric Co. v. Perry, 75 Fed. 
Rep. 898. 

* Hendricks v. Montague, 17 Ch. D. 638; Lever v. Goodwin, 36 Ch. D. 1; Orr, 
Ewing & Co. v. Johnson, 40 L. T. N. Ss. 307; Shaw v. Pilling, 175 Pa. St. 78; Wiest 
Co. v. Weeks Co.,7 Kulp, 505; Listmann Co. v. Wm. Listmann Co., 88 Wis. 334; 
Taendsticksfabriks v. Myers, 139 N. Y. 364. 

5 Menendez v. Holt, 128 U. S. 182; McLean v. Fleming, 96 U. S. 245; The Amos- 
keag Co. v. Garner, 4 Am. L. T. N. s. 176; The Singer Mfg. Co. v. Wilson, 3 App. 
Cas. 376; Holmes, Booth & Haydens v. The Holmes, Booth & Atwood Mfg. Co., 37 
Conn. 278; Graham & Co. v. Ker, Dods & Co., 3 Beng. L. R. App. 4; Barnett v. Leu- 
chars, 13 L. T. N. s. 495; Clement v. Maddick, 15 Giff. 98; Hendricks v. Montague, 
17 Ch. D. 638; Singer Mfg. Co. v. Loog, 18 Ch. D. 417; Bass v. Guggenheimer, 69 
Fed. Rep. 271; Cuervo v. Landauer, 63 Fed. Rep. 1003; Chas. S. Higgins Co. v. Hig- 
gins Soap Co., 144 N. Y. 462. 

6 Weed v. Petersen, 12 Abb. Pr. N. s. 178. 


7 Edelsten v. Edelsten, 1 DeG. J. & S. 185. ° 10 26 Beav. 244. 
8 31 Beav. 292. 11 33 Md. 252. 
93E. & E. 537. 212 L. T.N.S. 75. 
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M. R., who decided Cartier v. Carlisle, drew a distinction and re- 
fused an account, and in Ainsworth v. Walmsley * under the same 
circumstances an injunction was refused. 

The measure of profits upon an account or of damages in an ac- 
tion or upon an inquiry as to damages, is the profit made by the 
defendant upon all goods sold, or the profit which the plaintiff 
would have made if he had sold the same quantity of goods.?- The 
court will not be astute in dividing profits for the benefit of a 
wrongdoer, nor place an undue burden upon the plaintiff in proving 
his damages. The right to an account may be lost by laches,’ but 
although the right to an account has been lost by delay, the right 
to damages will still subsist.* 

Fraudulent intent alone, admitted by demurrer, has been held 
sufficient ground in the United States for an injunction pendente 
lite,» while in England it has been held that the defendant’s fraud- 
ulent intent was sufficient ground for a perpetual injunction.® 
The courts of this country have yet to decide that a plaintiff can 
prevail, not upon the strength of his own title, but upon the state 
of his opponent’s mind. 

Oliver ‘R. Mitchell. 





1L, R. 1 Eq. 518. 

2 Stonebraker v. Stonebraker, 33 Md. 252; Lever v. Goodwin, 36 Ch. D. 1; Graham 
v. Plate, 40 Cal. 593; Hostetter v. Vowinkle, 1 Dill. 329; s. c. Fed. Cas. 6714; Faber 
v. Hovey, Codd. Dig. 79, 249. 

3 McLean wv. Fleming, 96 U. S. 45. 

4 Drummond z. Addison, 52 Mo. App. Io. 

5 Enoch Morgan’s Sons Co. v. Hunkell, 10 Rep. 577; s. c. 6 Pat. Off. Gaz. 1092. 

6 Wotherspoon v. Currie, L. R. 5 H. L. 508; Thompson v. Montgomery, 41 Ch. 
Ds-42. 
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Puitiep S. Assot.—To all who knew Philip Stanley Abbot, the 
November number of Appalachia will be full of interest. The circum- 
stances under which he met his death are vividly described by Professor 
Fay, who was with him at the time. To this account are appended 
extracts from a letter written to the author of the article by Mr. Abbot’s 
father. Professor Palmer contributes an appreciative and sympathetic 
obituary notice, which is followed by a very effective sonnet. The maga- 
zine is published by the Boston Appalachian Mountain Club, and is for 
sale by W. D. Clarke & Co., of 340 Washington Street. 





TORRENS SYSTEM HELD UNCONSTITUTIONAL IN ILLINOIS. — In the case 
of Zhe People v. Chase, reported in 29 Chicago Legal News, 93, the Supreme 
Court of Illinois has declared unconstitutional that feature of the Torrens 
system of title registration as adopted there, which provides for a registrar 
of titles whose duty it is to register titles, etc., after he is satisfied that an 
applicant’s title is good. It is assumed for the purposes of the decision that 
the law gives all persons five years to assert claims in the courts. Never- 
theless it is held that judicial functions are conferred upon the registrar 
because his decision is necessarily based on law and fact, and because, with 
the limitation of actions provided for, it affects rights. The State Constitu- 
tion vests the judicial power exclusively in the courts therein provided for. 

This is not a satisfactory decision. It is perfectly clear that no sharp 
line can be drawn between judicial and other functions. Cooley, Const. 
Lim., 6th ed., 109. That the duties of an official require him to pass upon 
law and fact in a way that affects rights does not of itself make these 
duties judicial rather than ministerial. When a sheriff levies upon the 
goods of A as belonging to B, a judgment debtor, his decision that they 
are B’s binds A after the statute of limitations has run quite as much as, 
on the hypothesis of the court, a registrar’s decision binds all adverse 
claimants. The latter is not an adjudication in the constitutional sense, 
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because not a final settlement of the rights of parties before the tribunal. 
It is true that notice to those known to be interested is provided for, but 


‘there is no power to summon them to appear. The findings are open to 


collateral attack but no appeal lies from them. The object of this notice, 
therefore, is to lessen the hardship of a short period of limitation. The 
reasoning of the court amounts to saying that an act becomes judicial in 
its character when it is made the starting point for a statute of limitations. 

The counsel for the State in this case, Messrs. Pence and Carpenter of 
Chicago, have favored the Review with copies of their very able briefs. 
They have attacked many features of the voluminous statute. It is pos- 
sible here te mention only a few of the points they have made. They 
contend that, on a fair construction of the act, no statute of limitations is 
provided for, at any rate as to the decisions of registrars on the transfer 
of land which has been brought under the act ; and that, if a statute of 
limitations is provided for, it is not constitutional, not being connected 
with possession on the part of the person in whose favor it runs. The 
view taken by the court rendered it unnecessary to consider these doubt- 
ful and interesting points. If the petition for a rehearing is granted, the 
court may pass upon some of them. 





A PRoposED CHANGE IN THE METHODS OF LAW REpoRTING. — The 
task of extracting the law from the enormous mass of judicial decisions 
annually reported in this country is so difficult, that hardly a month elapses 
without the publication of some plan for simplifying the matter. And 
never were discussions of the question more pertinent than at present, in 
the light of the fact that this year’s Century Digest of American Cases 
will, according to Professor C. G. Tiedeman of the University Law School 
of New York, contain reference to over half a million cases. Professor 
Tiedeman’s article on “The Doctrine of Stare Decisis ” in the recently 
published report of the New York Bar Association, contains an interest- 
ing suggestion on this point. He proposes that the reports of decisions 
should in the future contain only a statement of the material facts of the 
case, and a concise statement of the ruling of the court on the questions 
of law involved. And he suggests the appointment of a commission 
composed of the ablest jurists of the State, who should be charged with 
the reduction of the existing law to the form of commentaries on the 
different branches, and who should, after the completion of this task, issue 
annuals in which the judgments of the court during the current year would 
be analytically explained in the light of their exposition of the existing 
law, and the modifications stated, if any, which the new case has made in 
the prior law. These commentaries, he adds, should not take on the rigid 
form of a code, but should be in the strictest sense commentaries only, 
intended to relieve the profession of “ the titanic task of gleaning the law 
from a study of five hundred thousand cases,” and from “ the difficult 
effort to reconcile the conflicting opinions of the courts in innumerable 
cases in which the judgments, upon a proper analysis of the law, and apart 
from judicial opinions, can be shown to be in harmony.” 

Professor Tiedeman’s scheme seems to be, in effect, to restrict the 
judges to the task of simply deciding the rights of the litigants in the par- 
ticular cases before them without giving their reasons, and to leave to the 
commission the truly “titanic” task of summarizing the results in the 
light of existing law. One may doubt the practicability of such a scheme, 
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but that its effect would be to simplify the task of the practising lawyer to 
an extraordinary degree must be plain to the most sceptical. Whether or 
not it is possible of realization, a step in the right direction could certainly 
be taken by the material shortening of judicial opinions. That this, at 
least, is not out of the question, seems clear. That it is desirable must 
be patent to any one who turns from a volume of English reports of the 
early part of this century to any recent volume of State reports. 





“* PICKETING ” — INJUNCTIONS AGAINST STRIKERS. — Most of the public, 
outside of the trades unions, have a sufficient prejudice against anything 
that could be called “ picketing ” to approve without hesitation the sweep- 
ing injunction issued by the Supreme Court of Massachusetts in the recent 
case of Vegelahn v. Gunter, 44N.E. Rep. 1077. And at the first reading 
the majority opinion seems to show sufficient grounds for the injunction. 
The more carefully, however, the dissenting opinions, especially that of 
Mr. Justice Holmes, are studied, the more doubtful the question becomes. 
The case was one of a now common sort, where workmen on strike main- 
tain a patrol in front of the resisting employer’s premises, with the object 
of intercepting other workmen who may come to take employment with him, 
and dissuading them from so doing. In this instance the patrol consisted 
of only two men, and if they were using any threats of violence, or in- 
ducing any breaches of existing contracts, such plainly illegal conduct 
was already under the injunction of the court. The question then before 
the Supreme Court was whether every sort of “ picketing,” and all at- 
tempts by the strikers to prevent men going into the plaintiff's employ, 
however peaceable the means used, should be enjoined as an unjustifiable 
infliction of damage to the plaintiff's business. The whole question 
turns, of course, on whether the infliction of the damage was justifiable. 
The majority of the court, without clearly separating the mere peaceable 
persuasion used by the defendants upon the other workmen from the in- 
timidation supposed to be practised, held that the defendants’ acts were not 
justified by their ultimate motive, that of securing better wages. They 
do not, however, distinguish clearly the cases where rivalry of interests 
in trade has been held to justify the intentional infliction of serious 
damage to business. Why the acts of the defendants in cases like 
Mogul Steamship Co. v. McGregor, [1892] A. C. 25, are within allowable 
competition, and the acts of the defendants in this case are not, is not 
made to appear very distinctly. 

The truth is, as Mr. Justice Holmes points out in his opinion, and as 
he had before urged in an article in 8 HARVARD Law REVIEW, 1, cover- 
ing the very ground of this case, that the question of what sort of com- 
petition is allowable, or will furnish a justification for the intentional 
infliction of damage to business, is a mere question of public policy, 
which the most thorough knowledge of the law helps judges but little to 
decide. Nothing could be more apposite to this case than the following 
portions of the article just referred to: “The ground of decision really 
comes down to a proposition of policy of rather a delicate nature concern- 
ing the merit of a particular benefit to themselves intended by the de- 
fendants, and suggests a doubt whether judges with different economic 
sympathies might not decide such a case differently when brought face to 
face with the issue.” As to which side the economic sympathies of the 
judges ought to incline towards, when they find such’questions presented 
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to them for judicial legislation, there must unavoidably be two opinions. 
It would seem, however, that there is a serious discrepancy between the 
results reached in the cases of competition between rivals in the same 
trade, and the decisions in the cases where the struggle for economic ad- 
vantage is between employers and employed. If cases such as Mogul 
Steamship Co. v. McGregor, supra, in England, and Macauley v. Tierney, 
33 Atl. Rep. 1 (R. I.), and Bowen v. Mattheson, 14 Allen, 499, in this 
country, were decided according to the best public policy, as no one 
hitherto has denied, then in Zemperton v. Russell, [1893] 1 Q. B. 715, 
Flood v. Fackson, [1895] 2 Q. B. 21, Lyons v. Wilkins, [1896] 1 Ch. 811, 
and finally this present case of Vegelahn v. Gunter, the courts have 
gone too far in the dangerous direction of interfering with the struggle of 
economic forces. 

That the doctrine laid down in the recent English cases has by no 
means met with universal acceptance in that country, may be gathered 
from the sharp criticisms of Flood v. Fackson and Lyons v. Wilkins, which 
appeared at the time those cases were decided, in 12 Law Quarterly Re- 
view, 5-7, 201. It may be guessed that these criticisms were written by 
the learned editor of the Review, Sir Frederick Pollock, who has always 
opposed the extension of this class of actions. The very latest English 
authority, the second edition of Clerk & Lindsell on Torts, contains 
(pp. 14-25) the fullest treatment that has yet appeared of this whole class 
of cases, where “ malice” or want of justifiable motive is made the foun- 
dation of liability ; and in it the soundness of Zemperton v. Russell and 
Flood v. Fackson is doubted (p. 22) on the ground of their inconsistency 
with Mogul Steamship Co. v. McGregor. In the Addenda, facing page 1, 
the case of Lyons v. Wilkins is noticed, and the suggestion made that 
it may be supported on the ground that persuasion by a picket necessa- 
rily involves some unlawful intimidation. ‘The mere presence of a picket 
probably does in fact convey a covert threat of violence. For this reason 
the Massachusetts court may have practically reached a right result by 
enjoining the picketing altogether ; but still Mr. Justice Holmes seems 
to have the advantage over the majority of the court in the discussion. 





PROTECTION OF Minority STOCKHOLDERS. — The jurisdiction of equity 
to protect minority stockholders from the fraudulent or oppressive acts of 
a majority in control is firmly established. Difficult questions are, how- 
ever, continually arising, because frauds in corporate affairs are often 
perpetrated by the cleverest of men acting under the best of legal advice. 
The New York Court of Appeals has recently dealt a severe blow at a 
fraudulent game in Farmers’ Loan & Trust Co.v. NV. Y. & Northern Ry. 
Co., 44 N. E. Rep. 1043. ‘This was an action to foreclose a second mort- 
gage, two minority stockholders being allowed to come in and defend. 
It was shown that the New York Central Railroad determined to secure 
the Northern’s property, and accordingly purchased a majority of its 
stock, and over $2,000,000 of an issue of $3,500,000 second mortgage 
bonds. A scheme to lease the property was wisely abandoned when 
opposition on the part of minority stockholders was manifested. The 
terms of the second mortgage, however, were that in case of default, etc., the 
trustee “may, and upon the written request of the holders of $2,000,000 
in amount of said bonds . .. shall apply to any court . . . for a fore- 
closure and sale.” It appeared that in effect the trustee brought this suit 
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at the request of the New York Central. The defendants offered evi- 
dence to show that the New York Central was responsible for the failure 
to redeem the default on the bonds before it was too late, since the di- 
rectors of the Northern, under the Central’s control, diverted earnings 
and refused profitable traffic in order to enable the Central to procure a 
foreclosure and purchase at the sale. For rejection of this evidence the 
Court of Appeals has ordered a new trial, reversing the judgment of 
the General Term of the Supreme Court (28 N. Y. Supp. 933). The 
decision is based on the theory that it is an attempt in equity to secure the 
benefits of a wrong. That the trustee might have brought the action of 
his own motion, an argument that had weight below, is answered by say- 
ing that he might not and has not, so that the objection to the suit is not 
avoided. 

To afford protection here iseminently proper. Not only are the rights 
of minority stockholders involved, but also the rights of other holders of 
bonds. ‘hat the latter will be given their full legal rights, even though 
the defendants prove their case at the new trial, is not to be doubted. 
The interesting question is whether a solution of the difficulty, more 
satisfactory and just to all parties than a foreclosure by the trustee, will 
not be found. If the case is proved, the New York Central is guilty of 
a wrong, for which no recovery can be had at law because of their con- 
trol of the corporation. In the language of Mr. Morawetz it is “a con- 
spiracy to commit a breach of trust” (Vol. I, § 529), which has in part 
succeeded. Under such circumstances had benefits been received under 
a contract, or money been wrongfully diverted, restitution would be com- 
pelled. Why should not equity as well decree reparation for the wrong ? 
The ground of recovery in either case is that things must be put i statu 
quo. ‘This would be a result as acceptable to bondholders as to stock- 
holders. The former would receive back-interest, be protected from the 
risk of loss incident to a sale, and would still have their investment. It 
is conceived that little difficulty would be found in getting the necessary 
parties before the court by amendment under modern rules of practice. 





THe Way OF THE PHYSICIAN IS HARD.— An interesting example of 
the extent of a physician’s liability for negligence is furnished by a recent 
decision of the Supreme Court of Massachusetts, Harriott v. Plimpton, 
44 N. E. Rep. 992. ‘The facts of the case were briefly as follows. The 
plaintiff, who was engaged to marry the daughter of M., was falsely ac- 
cused of being afflicted with a venereal disease. M. employed the 
defendant, a physician, to examine the plaintiff, who consented to the 
transaction, and to report the result to himself and family. The defend- 
ant mistakenly pronounced the disease to be venereal. In consequence 
the engagement was broken. ‘The court held that the defendant’s duty 
of exercising ordinary diligence, care, and skill in a professional under- 
taking extended to a case where only information was sought; and that 
the breaking of the engagement was a damage not too remote to sustain 
the action. This conclusion, it is submitted, is entirely correct. The 
evident justice of the result, however, is at first more apparent than the 
really substantial grounds of decision which a further consideration of the 
case reveals. 

It is a perfectly well established principle of law, “that he who under- 
takes the public practice of any profession undertakes that he has the 
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ordinary skill and knowledge necessary to perform his duty toward those 
resorting to him in that character.” 2 Beven, Neg., 2d ed., 1397. Sears v. 
Prentice, 8 East, 348. This duty arises out of the fact of the undertaking 
merely, and therefore is not at all dependent upon the existence of any 
contractual relation. ‘The plaintiff’s right to careful and skilful treatment, 
then, was in no wise affected because the defendant was employed by M. 
Pippin v. Sheppard, 11 Price, 400; Longmeid v. Halliday, 6 Exch. 761, 
per Parke, B., at p. 767; Dubois v. Decker, 130 N. Y. 325. See also an 
article on Gratuitous Undertakings, 5 HARVARD Law REVIEW, 222. 

The defendant would have been bound to use due diligence in perform- 
ing an operation or in prescribing a remedy. Was the duty of care any 
less in making an examination for the sole purpose of giving information 
to those interested? If legal damage might result in each case, it would 
seem irrational to draw distinctions. Legal damage certainly resulted in 
this case. As early as the sixteenth century, loss of marriage, whether 
the plaintiff was man or woman, was held to be injury sufficient to sup- 
port an action of slander. Dame Morrison’s Case, Jenk. 316; Davies v. 
Gardiner, Popham, 36; Matthew v. Crasse,2 Bulst. 89. There is no 
reason why it should not equally well support an action for negligence. 
The only remaining question is whether the damage was too remote. It 
was surely a natural and proximate result, and, in view of the fact that 
part of the defendant’s task was to report to M.’s family, it was not only 
a probable, but an intended consequence. Unusual as the steps to the 
decision at first appear, the conclusion is found to be sound in point of 
principle and law. 





OnE-MAN CORPORATIONS — BRODERIP v. SALOMON REVERSED. — The 
decision of Mr. Justice Williams in the case of Broderip v. Salomon, 


affirmed by Lord Justice Lindley in the Court of Appeals (72 L. T. Rep. 
755), has very recently been reversed by the House of Lords (Salomon v. 
Salomon & Co., 13 The Times L. R. 46). This will be a satisfaction to 
most lawyers, and certainly a great relief to many business men. It is 
now settled that, in the absence of fraud, there,is nothing in the intent or 
policy of the English Companies Act requiring each stockholder to have 
a real and independent interest in the business. Six of the required 
seven may be “‘straw” men, and nobody can object. If this state of things 
seems undesirable, it is for the legislature, not the courts, to make the 
change. 

The question in this case did not come up between the creditors of the 
company and the “one man,” the promoter vendor, but between the 
latter and the company itself. In liquidation proceedings against the 
company Aron Salomon filed an application, whereupon the liquidator 
counterclaimed, demanding that the applicant indemnify the company 
for all its debts. It was shown that the six stockholders beside Aron 
Salomon were his wife and five children, and that each one of these straw 
members held but one share of stock, although the capital was £40,000 
in £1 shares. There seems to have been evidence enough to make it 
plain that the control of the business in fact was retained by Salomon 
when he sold it to this company, that he got all the profits, and that the 
primary object of the sale was to obtain the benefit of limited liability. 
Mr. Justice Williams held that the applicant was bound to indemnify the 
company for its debts. ‘There are at least three possible grounds for going 
back of a company and holding its promoter to such a liability: (1) the 
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ground that no company at all exists, since the “ spirit and policy ” of the 
Companies Act were disregarded; (2) that the promoter vendor is prin- 
cipal and the company agent ; and (3) that the company is trustee for him, 
and so entitled to be reimbursed for necessary expenses as to the res 
held in trust. ‘The first theory could scarcely be advanced in this case by 
the company itself. Mr. Justice Williams seemed to take the second 
view, and Lord Justice Lindley the third. The House of Lords rejects 
all three, and criticises them freely. The Lord Chancellor says there is 
absolutely no evidence of a fraud on the company, as all the original 
stockholders knew what they were doing. Even the creditors could not 
have raised the question of fraud, for they had ample notice of the limi- 
tation of liability and the charges on the capital stock. (§ 43 of the Com- 
panies Act requires the registration of mortgages.) Nor may the decision 
of the two inferior courts be rested on the policy and spirit of the Act. 
Its spirit or intent should be gathered from its own words, and at all 
events cannot be invoked for the purpose of reading an exception into 
the statute. 


ExpeRT MepicaL Testimony. —That the deliberately expressed 
opinions of scientific men, upon matters within their province of study, 
should be of considerable assistance to a jury in settling an issue 
might reasonably be expected. It is generally agreed, however, that the 
testimony of medical experts, under present conditions, falls very far 
short of realizing any such expectation. It daily occurs that directly 
contradictory opinions are obtained from those whose views should be 
essentially alike. A single significant instance may be mentioned. In 
a recent murder trial in New York, six days were spent in hearing 
the opinions of medical experts. In charging the jury, the judge told 
them to disregard this testimony entirely, as too contradictory to be 
of any value. Nowhere is the dissatisfaction with this state of affairs. 
so keenly felt as among reputable members of the medical profession. 
That their calling should be the subject of so much just criticism in re- 
spect to the expert testimony given by its members, is deplored by 
physicians of standing from all over the country. The desire to remedy 
the evils of the present system is manifesting itself actively. The 
medical associations of a great number of the States are busily discussing 
the question, and suggesting schemes for improvement, and already in 
New York, Illinois, Pennsylvania, and Minnesota legislative aid has been 
sought, though as yet in no case granted. 

The fact that the experts are retained by the parties to the litigation 
seems to be the source of the difficulty. Under such circumstances it would 
perhaps be too much to expect that the testimony should be entirely un- 
prejudiced. The position of the experts is really that of contending par- 
ticipants in the cause. That they so regard themselves, to a degree at 
least, and that in consequence their controversial feelings are aroused, 
is certain. An incident illustrating this is related of a case tried before 
three referees, in which the main point at issue was the physical condition 
of the plaintiff. Two doctors of wide reputation gave opposing opinions, 
each for the side on which he was retained, and each with positive as- 
surance. A younger physician testified in a manner apparently un- 
prejudiced, and with evident fairness. In arriving at their conclusion the 
referees were guided almost entirely by this last opinion, one of them 
pointing out to his colleagues the astonishing fact that the young man 
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had testified like a witness! The favorite plan for reform, at present, is 
that of the appointment of a commission of experts by the judges, to be 
paid for their services by the State. According to some, such a commis- 
sion should be permanent, while others would prefer to have experts 
appointed only for individual cases as they came up. Either scheme 
would certainly be an improvement on the existing method. 





Is a ParoL Girr To A BatLeE VaLtip?— The general question, 
whether a mere bailee of a chattel can be changed into its absolute 
owner by bare words of the bailor, appears to have been decided, for 
the first time in England, in the recent case of Cain v. Moon, [1896] 
2 Q. B. 283. In that case the owner of a chattel delivered it to the 
defendant for safe keeping, as the court understood the facts ; and after- 
wards, being seriously ill, she said to the defendant, “ ‘The note is for you 
if I die.” ‘The court here found a good donatio mortis causa, holding 
that, although a delivery of the chattel was necessary, as in the case of 
a gift zvter vivos, the antecedent delivery with a different intent was suffi- 
cient. The decision went expressly on the ground that there was no 
direct authority on the point either way, and that it seemed reasonable 
that an antecedent delivery should be held sufficient, without requiring 
the intended donee to go through the form of handing back the chattel 
and again receiving it. It will be noticed that the court assume with- 
out discussion that the rule making delivery essential to the validity of 
the gift is to be applied in the same manner to a donatio mortis causa and 
a gift infer vivos. ‘Vhey do not give their theoretical view as to the nature 
of the transaction ; but there seems to be no objection to calling it a 
parol license to the bailee to keep the chattel, which is acted upon by the 
bailee, and therefore becomes irrevocable. As a mere release of the 
bailor’s right of action the words are, of course, without effect. Several 
American courts have reached, without much discussion, the same result 
as the court in Cain v. Moon. ‘Two cases in point are Providence Savings 
Inst. v. Taft, 14 R. I. 502, and Porter v. Gardner, 60 Hun, 591. 





LecaL Cause. — The task of formulating a satisfactory rule for deter- 
mining the existence of cause and effect in deciding whether, in an action 
based on tort, a plaintiff may hold a defendant liable for injuries to the 
former, continues to vex the courts. The Supreme Court of Canada 
recently handed down what is submitted to be a correct decision in 
Grinsted v. Toronto Ry. Co., 248. C. R. 570. The facts were similar to 
those so often appearing in cases of this sort. The plaintiff, wrongfully 
ejected from one of the company’s cars on a winter’s night, took cold, 
and suffered an attack of bronchitis and rheumatism. He was allowed 
to recover for the sickness as an injury resulting from the defendant’s 
act. ‘The court rested their decision on the ground that the question 
whether the result was proximate and natural was to be determined by 
the jury. 

So many rules, theories, and maxims regarding Legal Cause have been 
evolved from the time of Lord Bacon down to the present day, that there 
is now a profusion of recorded thought tending to confuse a funda- 
mentally important subject. It is submitted that to begin with the 
simplest possible statement of the question is the proper way to work 
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out the true rule, if there is one. When a plaintiff comes into court and 
shows that he has suffered such damage as the law will recognize, and 
that the defendant’s conduct has failed to come up to the standard 
required by law, the point in issue is simply, Did the defendant do this ? 
It is certainly possible to contend that the average juror might better be 
trusted to work out justice in answering the question thus stated accord- 
ing to the dictates of common sense, than in applying a complicated rule 
of law, however elaborately it be explained. If, however, a rule can be 
phrased which will embody the real intent and meaning of this simple 
question, and will do nothing more, such rule will have the decisive advan- 
tage of precision. The effort to find a more definite form in which to 
leave the issue to the jury, then, is certainly worth while. It is suggested 
that the solution was reached when the idea of looking at the chain of 
events from the “after” point of view was conceived. Wardlaw, J., 
in Harrison v. Berkley, 1 Strob. 525; Earl, J., in Argott v. Mayor of 
Mew York, 96 N. Y. 280; Smith v. London & Southwestern Ry. Co., 6 
Com. Pl. 14. If it appear that in fact nothing which could be an effi- 
cient cause has intervened between the act complained of and the 
ensuing harm, the causal connection between the two would seem to be 
sufficiently established. In such a case, the fact that the result was one 
not reasonably to have been foreseen, or not found likely to occur on 
calculation of chances, would certainly not make the defendant’s act 
any less the cause. The fact that the consequence was probable is 
important in that such probability determines, in a measure, the char- 
acter of the defendant’s act. ‘That is, the occurrence of an injury which 
was or should have been foreseen would appear to be a natural and 
proximate result, even though circumstances intervened which would 
break the causal connection had the result not been contemplated. 
(Lord Wensleydale in Lynch v. Knight, 9 H. L. Cas. 577.) The Supreme 
Court of Canada in laying down the natural and proximate rule adopted 
the proper definite form of leaving with the jury the question, Did the 
defendant do this wrong ? 





CONSTITUTIONALITY OF BI-PARTISAN POLICE ComMIssION LAw. —A 
few months ago the legislature of New York passed a statute provid- 
ing for the appointment of four police commissioners by the Common 
Council of Albany. It was stipulated that no person should be eligible 
for the office who was not a member of one of the two leading political 
parties in the Common Council, and that not more than two of the com- 
missioners should be elected from either party. The opponents of the 
statute were not slow to assert that the State legislature had no power to 
prescribe any such qualifications for municipal officers ; that the statute 
was an unwarrantable interference with the right of local self-govern- 
ment; and that, even apart from this, the statute was unconstitutional as 
arbitrarily rendering ineligible for the office the class of citizens who — 
belong to neither of the leading political parties. ‘The Court of Appeals, 
in Rathbone v. Wirth, 45 N. E. Rep. 15, has recently sustained these 
contentions. The opinion of Gray, J., embodies a valiant defence of 
the right of municipal home rule against the slightest encroachments. 
The learned judge speaks of the question as one “of surpassing im- 
portance to the citizens of the State,” and deals with it throughout in a 
very statesmanlike manner. He maintains that under the article of the 
State constitution which provides that municipal officers shall be elected 
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by the inhabitants of the municipality, or by such local authorities as the 
legislature shall name, the legislature cannot, by designating the class out 
of which the officers shall be chosen, interfere with the freedom of choice 
which it was clearly intended that the local electors should exercise. 

One may well hesitate before dissenting absolutely from this opinion. 
But it should be observed that there is something to be said in favor of 
the opposite view. It will of course be granted that the legislature 
cannot appoint municipal officers. (See the leading case of People v. 
Hurlbut, 24 Mich. 44.) Nor can it, by arbitrarily limiting the field of 
candidates, attain practically the same result. It has been laid down, 
to be sure, in general terms, that the legislature can prescribe the qualifi- 
cations of city, town, or village officers. (State v. Von Baumbach, 12 
Wis. 310.) But this must be taken in a limited sense. While the legis- 
lature cannot, for example, forbid the election to a municipal office of a 
Republican negro as such (Tuck, J., in Mayor of Baltimore v. State, 15 
Md. 376, 468), it would seem that it can prescribe the mental qualifica- 
tions which the candidate must possess, as well as other qualities 
reasonably essential to fitness. (See, for instance, the statute under dis- 
cussion in People v. Warden of City Prison, 144 N. Y. 529.) It isclearly 
a question of degree. The legislature can create a new municipal office, 
and it hardly seems beyond the scope of its power to establish such 
reasonable qualifications for candidates as shall be essential to the at- 
tainment of the end for which the office was created. In the case of the 
Albany Police Commissioners, may it not have been a reasonable re- 
quirement, considering the nature of the office, that the two leading 
political parties should be equally represented on the board? If so, it 
may fairly be argued that there is no such manifest conflict between the 
law in question and the constitutional provision for local self-government 
as to warrant holding the former a nullity. 

It is on the other point, however, that O’Brien, J., in his concurring 
opinion, lays most stress, namely, that the law disqualifies for the office 
all who are not members of one of the two leading political parties, and is 
unconstitutional for that reason. This view finds support in the cases of 
Attorney-General v. Board of Councilmen of the City of Detroit, 58 Mich. 
213, and City of Evansville v. State, 118 Ind. 426. Here too it may be 
urged that it is only a question of degree. The legislature might dis- 
qualifiy illiterate or dishonest persons from holding the office of mayor 
of a city on the ground that the nature of the office demanded it. May 
it not be said that in these days, when the proportion of citizens belong- 
ing to one of the two large political parties is so very great, it is reason- 
ably necessary to leave other parties out of consideration in establishing 
a non-partisan board of only four officers? 





RECENT CASES. 


AGENCY — AUTHORITY COUPLED WITH AN INTEREST. — P. promoted a company 
for the purpose of purchasing from him and working a mining property. C. signed 
an underwriting letter addressed to P., by which he agreed, in consideration of a com- 
mission, to subscribe for a specified number of shares in the company, and by which 
he authorized P. to apply for the shares on behalf of C., and the company to allot them. 
He further agreed that this application should be irrevocable. P. by letter accepted 
these terms. Later C. wrote to P. and to the secretary of the company repudiating 
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the agreement. P., however, applied on behalf of C. for the shares, and the company 
allotted them, and placed him on the register. e/d, that C. was not entitled to have 
his name removed from the register, inasmuch as the authority given to P., for suffi- 
cient consideration, was an authority coupled with an interest, and therefore not 
revocable. Jn re Hannan’s Empress Gold Mining & Development Co., [1896] 2 Ch. 
643. 
It is well settled that an authority coupled with an interest is irrevocable; but the 
courts have been unable to settle upon a comprehensive and precise definition of an 
interest. See Mechem on Agency, §§ 204-207, collecting authorities; Anson on Con- 
tracts, 263-265; Parsons on Contracts, 8th ed., *69; opinion of Marshall, C. J., in 
Hunt v. Rousmanier, 8 Wheat. 174. ‘The decision in the principal case is clearly within 
the broad principle stated by Wilde, C. J., in Smart v. Sanders, 5 C. B. 917, to the effect 
that an authority coupled with an interest exists, and is irrevocable, “where an agree- 
ment is entered into on sufficient consideration, whereby an authority is given for the 
purpose of conferring some benefit on the donee of that authority.” In the language 
of Lopes, L. J., “The object was to enable Mr. Phillips, the vendor, to obtain his 
purchase money, and it therefore conferred a benefit on the donee of the authority.” 
But see Anson on Contracts, 264. 


ATTORNEY AND CLIENT— ACTION FOR MONEY COLLECTED— STATUTE OF LIM- 
ITATIONS — TRUSTS. — An attorney collected money for his client by effecting the 
settlement of a suit. Two days later he informed the client, and promised to pay it 
over as soon as he had settled certain contingent fees. The client refused to ratify the 
settlement or to accept the money, and during the pendency of proceedings to have 
the settlement set aside the attorney continued to hold the money. Suit was brought 
to recover it, and the statute of limitations was set upasabar. Ae/d, that the relations 
between the attorney and the client did not constitute a technical and continuing trust 
alone cognizable in equity and exempt from the statute ; and that the action was barred 
after the lapse of four years from the time the attorney gave notice of the collection. 
Schofield v. Woolley, 25 S. E. Rep. 769 (Ga.). 

Constructive trusts are not exempt from the operation of the statute of limitations, as 
in the case of trusts cognizable alone in equity. See 2 Wood on Limitations, $§ 200, 215, 
and a recent case, Railway Co. v. Stillwater, 68 N. W. Rep. 836. It would seem that the 
court, in the principal case, rightly viewed this as at most a constructive trust, and cor- 
rectly held that the attorney, as an agent liable at law, was entitled to set up the statute. 
See 1 Wood on Lim., § 18; Godefroi’s Trustees, 309. Various views obtain, however, 
as to when the statute should begin to run. See 1 Wood on Lim., chap. X. It has been 
held in New York that where the attorney notifies the client of the collection, as in the 
principal case, the statute does not begin to run until the client has had a reasonable 
time in which to make demand. Lyle v. Murray, 4 Sandf. 590. On the other hand, 
it has been held in Pennsylvania, in agreement with the principal case, that under such 
circumstances the statute runs from the time of notice. A/cDowell v. Potter, 8 Pa. St. 


189. 


BILLS AND NotTes—DEMAND NOTE— WHEN CLAIM AGAINST INDORSER IS 
BARRED. — A demand note with interest payable annually was indorsed by the payee 
to the plaintiff on the day it was made. The plaintiff did not present it to the maker 
for payment until ten years after its date. Payment being refused, the plaintiff noti- 
fied his indorser, and seeks to recover from him the amount of the note. Held, a 
demand note, whether with or without interest, does not mature as to an indorser 
until demand is actually made, but that demand must be within a reasonable time. 
Leonard v Olson, 638 N. W. Rep. 677 (Lowa). 

In England and in New York such a note as this is regarded as a continuing security 
which does not mature until payment is demanded. Brooks v. Mitchell, 9 M.& W. 15; 
Merritt v. Todd, 23 N. Y. 28. But the anomalous doctrine that a demand note is due 
immediately, without any demand, has furnished ground for argument that the indorsee 
who does not present such note for payment on the day he receives it loses his rights 
against the indorsers. The courts have not adopted this rule strictly, but have held, as 
in the principal case, that presentment within a reasonable time is sufficient. 2 Ames’s 
Cases, on Bills and Notes, 291. 


BILLS AND NOTES — FAILURE OF CONSIDERATION — SALES — RESCISSION. — He/d, 
that a promissory note given for a pony, the title to the pony to remain in the vendor 
until payment of the note, and the vendee having the option to rescind the sale before 
the note is due, is void for failure of consideration, where the pony died before the 
option was exercised. Lyon v. Stills, 37 S. W. Rep. 280 (Tenn.). 

This case stands or falls according to whether the risk of loss was on the vendee or 
vendor. The principal case is con¢ra to the better view, that it was on the vendee, and 
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that the title remained in the vendor simply as security, a sort of chattel mortgage. 
Chicago Railway Equipment Co. v. Merchants’ Bank, 136 U.S. 268. The privilege of 
option should not shift the liability of loss from vendee to vendor. Had the vendee 
agreed to take the pony if he liked it, instead of agreeing to give it up if he did not like 
it, the loss would have been on the vendor. Carter v. Wallace, 42 N. Y. 190; Hunt v. 
Wyman, 100 Mass. 198. The court, however, seem to have lost sight of this distinction, 
although the facts are somewhat meagrely reported. 


CARRIERS — LIMITING LIABILITY — Express MESSENGERS. — He/d, that a carrier 
can lawfully contract to be free from all liability for injuries that may negligently be 
done to an express messenger. &. 2. Co. v. Keefer, 44 N. E. Rep. 796 (Ind.). 

As it is absolutely necessary that railroads, as public servants, should conduct their 
business with the utmost care, most courts do not allow them by contract with their 
passengefs to do away with all liability for injury. The Indiana court holds that this 
restriction should not apply to contracts with express companies, since they have no 
common law right to demand carriage. Lxpress Cases, 117 U.S. 1. These cases were 
treated as if expressmen only were concerned, and it was said that railroads had never 
held themselves out as carriers of express companies. ‘The vital question, whether the 
public interest demanded that these companies should have a right to accommodation 
on trains, was not considered. But assuming that these decisions were not inconsistent 
with the carrier's duty to the public, though the weight of authority is covéra, it would 
seem that, if carriers do agree to take expressmen, they should carry them on the same 
conditions that they carry others. This does not prevent a contract that the railroad 
should not be liable for injury caused by plaintiff’s employment in the baggage car. See 
Bates v. R. R. Co., 147 Mass. 215. 


CARRIERS. — NEGLIGENT DELAY.—AcT oF Gop.— fed, that a carrier is re- 
sponsible for the loss of goods which he negligently shipped late, although they were 
destroyed by act of God. Waldv. Pittsburgh R. R., 44 N. E. Rep. 888 (IIl.). 

In cases of deviation, where loss could not have been expected to result, the carrier 
is nevertheless liable; he has intermeddled with the goods. The doctrine that the 
same should be true of delay was applied in Reed v. Spaulding, 30 N. Y. 630; but it 
may well be argued that the rule should not apply to a mere nonfeasance. Moreover, 
the carrier was held liable for deviation because all insurance was thereby forfeited, a 
reason that does not exist where the carrier has been dilatory in shipping. This ques- 
tion however does not arise in the principal case, since the carrier was not delaying at 
the time of the accident. After transportation in due course has begun, he can only be 
liable on the doctrines of legal cause, and this loss was not the natural and probable 
consequence of the delay. ‘The decisions in New York and Missouri are in accord with 
the principal case ; those in Massachusetts, Pennsylvania, and the United States courts 
are contra. 


ConFLicr OF LAws.— EXECUTION OF POWER. — DOMICIL. — Property was 
settled on A for life, with power of appointment by will. Thesettlement was made in 
England, -and all the parties to it had at the time English domicils. Later A acquired 
a French domicil, and executed a will, purporting to exercise the power of appoint- 
ment. The will was valid according to English, but invalid according to French law. 
Held, the power was well exercised. Jn the Goods of Huber, [1896] P. 2009. 

It is the general rule that a will is good or bad, as to its formal requirements, ac- 
cording to the law of the testator’s domicil at the time of his death. There would 
seem to. be no sufficient reason why any exception to this rule should be made, when 
the will, instead of being a direct disposition of property, is the exercise of a power of 
appointment. Dicey’s Conflict of Laws, 703. But in the latter case it is settled in 
England, if the property be personalty, that the will of the donee is a good exercise of 
the power, whether the will conform to the law of the donee’s domicil, D’Huart v. 
Harkness, 34 Beav. 324; or to that of the donor, /z the Goods of Alexander, 29 L. J. 
(P. & M.) 93. It was on the authority of the last named decision that the principal 
case was decided, the court recognizing that its holding was wrong on principle. In 
America precisely this question does not seem to have arisen. But two decisions in 
cases closely analogous appear to indicate that the United States courts disregard the 
law of the domicil of the donee entirely in determining whether a power of appoint- 
ment has been duly exercised by will, looking only to the domicil of the donor. Bing- 
ham’s Appeal, 64 Pa. St. 345; Cotting v. De Sartiges, 17 R. 1. 668. This involves a still 
greater departure from principle. Cf. Sewal/ v. Wilmer, 132 Mass. 131. 


ConFLicr OF LAWS— VALIDITY OF ConTRACT.—A resident of Pennsylvania, 
on application made in that State to an agent of a New York building and loan asso- 
ciation, became a member thereof, and obtained a loan from it, giving notes and bond 
therefor, secured by mortgages on Pennsylvania lands, all the instruments describing 
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the association as of Syracuse, N. Y., and declaring the notes payable at its office 
there. //e/d, that the contract was not governed by the usury laws of Pennsylvania. 
Bennet v. Eastern Building & Loan Co., 35 Atl. Rep. 634 (Pa.). 

There is much confusion among the authorities on this question. On principle, the 
decision seems wrong. The sovereign power in Pennsylvania has declared usurious 
contracts to be illegal. Such contracts, made in Pennsylvania, never acquire a legal 
existence. ‘They are not only void in that State, but void in every State, and every- 
where.” Akers v. Demond, 103 Mass. 323; Scudder v. Union Bank, 91 U.S. 406. 10 
HARVARD LAW REVIEW, 170. 


CONSTITUTIONAL LAwW.— BI-PARTISAN POLICE COMMISSION. — Hé/d, that a 
statute providing for the election bya city council of four police commissioners, and re- 
quiring that two be chosen from each of the two leading political parties in the council, 
is unconstitutional. Rathbone v. Wirth, 45 N. E. Rep. 15 (N. Y.). See Nores. 


CONTRACTS — STATUTE OF FRAUDS. — The defendant made an offer in writing to 
agents of the plaintiff to buy a parcel of land, saying that, if his offer was accepted, he 
would sign a certain draft contract, the contents of which were known to him. The 
agents accepted the offer, and, inserting the vendor’s name, sent the draft contract to 
the defendant. It was never signed, and on suit for specific performance by vendor, 
it was 4eld that vendee could not plead the statute of frauds. Fil/by v. Hounsell, [1896] 
2Ch. 73. 

The defendant claimed that he had not signed anything which directly or sufficiently 
set forth who the vendor was. But the offer of the defendant contains the names of 
the contracting parties, and this is sufficient to satisfy the statute of frauds. Who the 
principals are may be proved by extrinsic evidence. - Worris v. Wilson, 5 Jur. (N. Ss.) 
168. If it may be looked on as settled that an agent may accept without disclosing his 
principal, it matters not that the defendant did not sign the draft contract, since it had 
been particularly referred to by him in his written offer which was accepted by the 
agent. Morris v. Wilson, supra. 


CORPORATIONS — EXPULSION OF MEMBERS. — Relator, a member of a club incor- 
porated for social purposes, being dissatisfied with the rejection of a candidate for 
membership, sent a circular to the other members, setting forth the rejection and 
urging the calling of a special meeting. Relator was notified to appear before the 
board of directors and give an explanation of his conduct. He appeared, was heard, 
and was expelled. /e/d, that a mandamus would issue to review the proceedings of 
the board of directors. People v. Up-Town Assoc., 41 N. Y. Supp. 154. 

In its opinion, the court concedes that the directors had power to annul relator’s 
membership for conduct which might, in their judgment, endanger the welfare or char- 
acter of the club. This alone would seem to vest so broad a discretion in the direc- 
tors as would render a review by the courts inadvisable. On a similar question in the 
case of a commercial organization, a contrary result was reached very recently in IlIli- 
nois. Board of Trade v. Nelson, 44 N. E. Rep. 743. It is submitted that the decision 
of the principal case is against the great weight of authority, to the effect that where 
the charter or rules provide a certain method of disfranchisement for specific causes, 
the assent of the member thereto being a fundamental condition of membership, the 
courts will not on mandamus examine into the merits of a decision of expulsion after 
the member has been regularly tried under such rules. High Ex. Rem., § 291; Spii- 
man Vv. Supreme Council, 157 Mass. 128. The principal case is analogous to the very 
exceptional action of the New York court in issuing a writ of mandamus to compel the 
granting of a college degree. See g HARVARD LAW REVIEW, 536. 


CorRPORATIONS — NOTICE — IMPUTED KNOWLEDGE OF THE COMMON OFFICER 
oF Two CompANIEs.-—- A company borrowed money of a society, but the meeting 
authorizing the borrowing was held irregularly. The secretary of the company was 
the secretary of the society and knew of this irregularity. A/e/d, in proceedings for the 
winding up of the company, that the knowledge of the secretary could not be imputed 
to the society, and that the claim for the money lent could be proved at the winding 
up of the company. Jn re Hampshire Land Co., |1896| 2 Ch. 743. 

The court follow the case of Jz re Marseilles Extension Co, L. R. 7 Ch. 161, 
laying down the rule that, unless the common officer had some duty imposed on 
him, either by the company of whose irregularity he had knowledge to give such 
notice, or by the company alleged to be affected by the notice to receive such notice, 
then his knowledge is not to be imputed. The case of Gale v. Lewis, 9 Q. B. 730, is 
distinguished on the latter ground. The line here drawn marks a clear and logical 
stopping place in this branch of the subject of imputed knowledge. 
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CORPORATIONS — RIGHTS OF MINORITY StTOcK!:OLMERS. — //e/7, that a fore- 
closure suit cannot be maintained at the request of a large holder of bonds in a railroad 
corporation when that holder, also owner of a majority of the stock, procured a friendly 
board of directors to divert assets and refuse profitable traffic in order to create a de- 
fault which would enable said holder to compel the trustee to foreclose, and so enable 
him to purchase at the sale. Farmers’ Loan & Trust Co. v. New York & N. Ry. Co., 
44 N. E. Rep. 1043 (N. Y.). See Nores. 


CORPORATIONS — STOCK — DAMAGES FOR CONVERSION. Ae/d, that the measure 
of damages for the conversion of stock of a corporation is its value at the time of the 
conversion, with legal interest. A/ining Co. v. Bliley, 46 Pac. Rep. 633 (Col ). 

It is not disputed that the principal case is in accord with the weight of authority 
throughout the States, but, being ves zova in Colorado, it may well be regretted that a 
more equitable rule was not laid down by the court. The fluctuating value of stock 
has led to a difference of opinion on this point. See Sedg. on Dam., 8th ed., 99-135. 
But the true and just measure of damages in these cases would seem to be the highest 
intermediate value of the stock between the time of conversion and a reasonable time 
after the owner has received notice of it,so as to enable him to replace the stock. 
Galigher v. Jones, 129 U.S. 193. 


Equity — RELEASE — GENERAL TERMS. — Plaintiff was injured by defendant’s neg- 
ligence, and signed a release, general in its terms, but mentioning particular injuries 
which both parties supposed to be the only ones of consequence. Afterwards, on dis- 
covering a more serious injury which disabled him for life, he brought an action at law, 
and filed a bill in equity to limit the effect of the release, as pleaded by the defendant, 
to the particular injuries mentioned. On demurrer to the bill, it was held that a re- 
lease, however general its terms, cannot apply to matters of which the parties had no 
knowledge at the time it was executed. 71 Fed. Rep. 21, reversed. Lumley v. Wabash 
ky. Co., 76 Fed. Rep. 66. 

The ground of the decision is, that where a contract is so broad in its language as 
to cover matters of which the parties were ignorant, equity will confine its application 
to the real purposes of the bargain. The court cites Aurewell v. Coker, 2 Mer. 353, in 
which the House of Lords held that, in determining whether a release passed a rever- 
sion in fee, it was a material issue whether the one signing the release knew that she 
had the reversion and intended to pass it. See also, to the same effect, Ramsden v. 
Hylton, 2 Ves. 304, 309, and Lyall v. Edwards, 6 H. & N. 337. 


EVIDENCE — OPINION — MENTAL CONDITION. — edd, that one not an expert may 
testify as to a person’s mental condition, on showing an acquaintance with him. <os- 
telecky v. Scherhart, 68 N. W. Rep. 591 (Iowa). A contrary decision was rendered in 
New Mexico, three judges dissenting. 7Zerritory v. Padilla, 46 Pac. Rep. 346. 

When the element of judgment which accompanies every sensation is one on which 
reasonable men could not differ, the object of sensation is a fact. Where men might 
differ, the element of judgment is called in the law opinion, and it is desirable as far 
as possible to limit testimony to facts on which such opinion is based. The jury should 
draw all conclusions. Opinion enters into questions of mental condition, but it is 
difficult to present before a jury acts, gestures, and expressions from which insanity is 
to be inferred. Some courts, realizing that such testimony must often be so partial as 
to lead to an erroneous conclusion, hold with Iowa that the truth is more likely to be 
reached by receiving instead the opinion of the witness. The decision of the dissenting 
judges in the New Mexico case seems wiser, to require the witness to state all the 
facts possible, and then his own conclusion. The opinion may thus be compared with 
the facts, and the facts interpreted by the opinion. This is analogous to a witness’s 
supplementary testimony in regard to character. 


EVIDENCE — PROOF OF AGENCY IN CRIMINAL PROSECUTION. —In the prosecu- 
tion of a police captain for extortion by threats made by an inferior officer, evidence to 
show that, in extortions from other persons the inferior officer was acting for the de- 
fendant, is inadmissible to show that in the extortion in question he was acting as 
defendant’s agent. People v. McLaughlin, 44 N. E. Rep. 1017 (N. Y.). 

It would seem that this evidence should have been admitted as bearing on notice. 
If the superior knew of his inferior’s wrongful act, and did nothing about it, that is cer- 
tainly a good basis for further inference. It was shown conclusively, that in former 
instances the inferior had been acting with his superior’s knowledge and approval. 
Such evidence seems strongly in point to show knowledge in the present instance, and 
does not fall within any rule of exclusion. 


EVIDENCE — REs JUDICATA. — Plaintiff and defendant had, in their individual 
capacities, litigated an issue upon a non-negotiable contract. On the trial of a subse- 
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quent suit between the same parties, plaintiff sued as the assignee of a right of a third 
party against defendant, arising upon a different chose in action, the assignment having 
been made after the breach of such second contract by defendant. Aé/d, that a fact 
found to be true by the former adjudication is not res judicata in the latter suit. Fudler 
v. /us. Co., 35 Atl. Rep. 766 (Conn.). 

The decision of the court seems sound. The assignee of a chose in action, being 
subject to the same defences as the assignor, may be regarded as the representative of 


the latter, and the first judgment #2 fersonam against the assignee individually could. 


not have been taken advantage of as res judicata by the assignor, his principal, who 
was a stranger to it. Petrie v. Nuttall, 11 Exch. 569. 


INJUNCTION —“ PICKETING” BY STRIKERS. — Workmen kept a patrol in front of 
the shop of an employer with whom they had a dispute, to prevent other workmen 
from entering his employ. They had already been enjoined from using intimidation. 
Held, that their acts were not justified by their motive of getting better wages for them- 
selves, and the picketing must be enjoined altogether. Vegelahn v. Gunter, 44 N. E. 
Rep. 1077 (Mass.). See Notes. 


INSURANCE— INSURABLE INTEREST IN A LIFE. — The appellant issued to the ap- 
pellee a policy for $2,000 on the life of his mother, who was, at the time, seventy-six years 
old, and was being supported by the son. There was nothing in the appellee’s complaint 
to show that he expected any pecuniary advantage, in the way of maintenance, service, 
or the like, from the continuance of the life of his mother. Neither the mother nor the 
son was under legal liability to support the other. e/d, that the appellee had no in- 
surable interest in the life of the assured. People’s Mut. Ben. Soc. v. Templeton, 44 
N. E. Rep. 809 (Ind.). 

In England, although it is hard to reconcile some cases, it seems to be the law that 
a policy is supported by an interest derived from relationship alone in case the party 
obtaining the policy has a legal claim for support upon the assured. Bliss on Insur- 
ance, 16. It is said to be the established rule in the United States that the interest 
must be of a pecuniary nature, relationship alone not being sufficient. 7 Am. Dec. 42, 
note, where American authorities are reviewed. But see Bliss on Ins., 27-33. It 
has been held in England, in agreement with the principal case, that a son had no in- 
surable interest in the life of his father, a pauper, dependent upon the son for support. 
Schilling v. Ins. Co. 27 L. J. Exch. 16. See also Life /ns. Co. v. Hogan, 80 Ill. 35. 
In Jus. Co. v. Kane, 81 Pa. St. 154, the court held, resting its decision in part upon 
relationship and in part upon the legal liability of the son to support the assured, that 
there was an insurable interest. This Pennsylvania decision seems wholly illogical, as 
legal liability on the part-of the beneficiary to support the assured would naturally tend 
to negative insurable interest. 


INSURANCE — REVOCATION OF PoLicy. — Where the insurers had unwarrantably 
declared a life policy forfeited, Ae/d, that the assured might regard the contract 
rescinded, and recover from the insurers the paid premiums with interest. Van Werden 
v. Equitable Life Ass. Soc., 68 N. W. Rep. 892 (Iowa). 

It is difficult to see how there can be a rescission of the policy, for rescissions re- 
quire that the parties be placed in the position they held before the contract; Pollock 
on Contracts, 6th ed., 563; and the insurers have undergone a risk which cannot be 
repaired. But the policy is, of course, still good, and by a yearly tender of premiums a 
right of recovery may be retained for the executors of the assured. 2 Biddle on Insur- 
ance, § 1197. On the theory of anticipatory breach, however, an action might be had 
for damages now; and while the view taken by the court here is supported (A/cXee v. 
Phenix Co., 28 Mo. 383), it is more satisfactory to regard it as a question of damages. 
The amount of damages to be recovered would logically seem to be the difference be- 
tween the amount the assured would have to pay in premiums for another policy of the 
same value and the amount he would have had to pay on the cancelled policy, both 
amounts to be computed with reference to the probable duration of life of the assured. 
Barney v. Dudley, 42 Kan. 212. 


JUDGMENTS — Errecr oF APPEAL. — Held, in guo warranto proceedings against a 
public officer, that a judgment of ouster divests such officer at once of all official 
authority, notwithstanding the fact that an appeal from this judgment is taken and an 
appeal bond filed, the effect of which, under the Washington code, is to “stay proceed- 
ings on the judgment.” Fawcett v. Superior Court of Pierce County, 46 Pac. Rep. 389 
(Wash.). , 

Such a decision as this may evidently lead to great irregularity in the administration 
of public affairs, but that it represents a well settled rule of procedure is apparent 
from the authorities cited in the opinion of the court. See especially People v. Stevenson, 
57 N. W. Rep. 115; State v. Woodson, 31 S. W. Rep. 105; Allen v. Robinson, 17 Minn. 
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113. There seems to be a distinction between judgments which are self-executing and 
judgments which require for their execution the issuance of further process. In the 
former class, of which disbarment proceedings are an example, the taking of an appeal 
leaves the judgment unaffected; in the latter class, as, for instance, a judgment for 
damages, the taking of an appeal affects the judgment, for it stays the issuance of fur- 
ther process, without which the judgment is ineffectual. 


PARTNERSHIP. — INSOLVENCY. — PROOF OF FIRM DeEsBTs.— X, a member of a 
partnership, becomes insolvent individually. The firm is solvent. //e/d, that, although 
in the distribution of assets individual creditors have preference over firm creditors, 
yet the latter may prove their claims and vote on the discharge of the insolvent. 
Knowlton, J. dissenting. Clark v. Stanwood, 44 N. E. Rep. 537 (Mass.). 

Approaching this question from the mercantile point of view, and regarding the 
partnership as a legal entity, the decision could not be supported. For on that hypothesis 
the firm and the individuals composing it are two distinct legal persons, and the cred- 
itors of one have no right to proceed against the assets of the other. Taking the 
common law conception of a partnership, the weight of authority is probably with the 
leading case, though there is much conflict. Barclay v. Phelps, 4 Met. 397, and Corey 
v. Perry, 67 Me. 140, are leading cases for and against the decision of the majority. 
The result reached by the Court involved great hardship on the individual creditors. 
For they were outnumbered by the firm creditors, who voted to discharge the bankrupt, 
contrary to the wishes of the individual creditors. It seems that inasmuch as the 
partnership creditors were fully protected, as the firm was solvent, they should not 
have been allowed to affect the rights of other parties. 


PARTNERSHIP — RIGHTS OF NON-RESIDENT PARTNER. — A partnership doing 
business in Massachusetts was composed of two citizens of Massachusetts and one 
citizen of New Hampshire. A resident of the former State, while indebted to the 
partnership, obtained his discharge in bankruptcy under the laws of Massachusetts. 
ffeld, that the partnership claim was not barred by these bankruptcy proceedings. 
Field, C. J. and Allen and Holmes, JJ. dissenting. Chase v. Henry, 44 N. E. Rep. 
988 (Mass.). 

It is an undoubted proposition of law that a discharge in bankruptcy in one State 
does not bar actions by residents of other States on their personal claims against the 
debtor. The court in the principal case rest their decision on the above proposition, 
reasoning to the effect that, as the bankruptcy court had no jurisdiction over the partner 
who resided in New Hampshire, it had no jurisdiction over the partnership claim in 
which this non-resident partner was interested. It is submitted that this result does 
not follow from the rule, and that the conclusion of the judges who formed the 
minority is correct. It is clear that, after the debtor’s discharge the Massachusetts 
partners lost their previous right of action. The New Hampshire partner could not 
bring any partnership action without joining his two associates as plaintiffs; but they, 
by the express decision of a competent court, have no standing in an action against the 
partnership debtor. How then can the New Hampshire partner enforce the partner- 
ship claim? An analogous case to the one under discussion is where the statute of 
limitations has run against one of several parties who are entitled to a joint action. 
In such cases, it is held that the action is barred. AZarsteller v. McLean, 7 Cranch, 
156; Perry v. Jackson, 4 T. R. 516. 


PROPERTY — ADVERSE PossEssIOn. — The plaintiff’s boundary fence, encroach- 
ing on a highway, was maintained for over ten years. e/d, that as the possession 
pm with no claim of right, it was not adverse. Kae v. Miller, 68 N. W. Rep. 889 

owa). 

The decision follows the anomalous law in Iowa that claim of right is a necessary 
part of adverse possession. Grade v. Wells, 34 Iowa, 148; Donahue v. Lannan, 70 
Iowa, 73. That this position cannot be supported on principle is clear, inasmuch as 
the right of the person ousted is the same whether the one by whom he is ousted has a 
claim of right or not. In either case his right of action accrues at once, and the statute 
declares that one cannot sue after ten years has elapsed since his right accrued. The 
court relies on the case of S/ocumd v. R. R. Co., 57 Lowa, 675, which lays down a similar 
rule in regard to possession of land on the right of way of a railroad; but unless that 
case can be supported on the ground that the right of the company to the way did not 
accrue until it should have occasion to use it, the decision is equally indefensible. 
The principal case might, however, have been decided on the ground that the statute 
does not run against the State. Philadelphia v. R. R. Co., 58 Pa. St. 253. Although 
this is the general doctrine it has not yet been so decided in Iowa, and the court do not 
mention it, preferring to rely on the questionable doctrine concerning adverse possession 
that has already been established in that State. 
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PROPERTY — COVENANT TO INSURE IN LEASE. — The lessee covenanted to insure 
the premises, and if they were destroyed by fire to apply the insurance to rebuilding, or 
pay it over to the lessor, at his option. /ée/d, that the covenant ran with the land, and 
bound the assignee. Northern Trust Co. v. Snyder, 76 Fed. Rep. 34. 

The case goes one step beyond that of Vernon v. Smith, 5 B. & Ald. 1, which 
holds that such a covenant to insure and rebuild runs with the land, in that in the prin- 
cipal case the lessor has the option of taking the money and not rebuilding. The court 
is clearly correct in its decision, for the alternative provision plainly concerns the use 
and occupation of the land. The more interesting question whether a covenant to in- 
sure only would run is left undecided, but the court intimates that, as a contract of 
insurance is a personal one of indemnity, therefore it probably would not run. 


PROPERTY — DoNAtIO Mortis CAUSA— DELIVERY ANTECEDENT TO GIFT. — 
ffeld, that an antecedent delivery with a different intent is sufficient to support a 
subsequent doxatio mortis causa. Cain v. Moon, |1896] 2 Q. B. 283. See Norzs. 


PROPERTY — RESCISSION OF SALE — COLLATERAL AGREEMENT. — The agent of 
a land company sold and conveyed a lot agreeing without authority to sell no lots at a 
smaller price. On the company’s selling lots to others for less, the vendee seeks to 
recover his purchase notes, offering to reconvey the land. e/d, that as the company 
would not have obtained his purchase without the promise, they cannot take the benefits 
of the contract without the burdens, and the collateral agreement may be proved. 
Rackemann v. River Bank Improvement Co., 44 N. E. Rep. 990 (Mass.). 

The vendee accepted one entire offer from the agent (Pollock on Contracts, 6th ed., 
38), and if that offer was unauthorized, it must be ratified or rejected in its entirety by 
the vendor, benefits and burdens alike. Mechem on Agency, §775. The deed alone 
was not intended to cover the whole contract, for the collateral promise was a part of 
it, and so should be provable. Stephen Dig. Ev., art. 90. Then, as the whole contract 
cannot be enforced, and the parties can be placed in their former position, equity will 
rescind the contract and order the consideration repaid, the plaintiff reconveying the 
land. 2 Pomeroy, Equity, § 869. 


PROPERTY — SUPPLEMENTARY PROCEEDINGS — EXEMPTIONS. — Hedi, the accrued 
wages of an employee of a city fire department cannot, on grounds of public policy, 
be got at by supplementary proceedings. Sandwich Manuf. Co. v. Krake, 68 N. W. 
Rep. 606 (Minn.). 

A pension or salary given to an individual as compensation for a continuing public 
duty or service is held, on grounds of public policy, to be non-assignable. Wells v. 
Foster,8 M & W.,149; Bliss v. Lawrence, 58 N. Y. 442; contra, State v. Hastings, 15 
Wis. 75. When, however, the salary, or part of it, has become due and payable, and 
the public official may get it on demand, it is difficult to perceive the grounds of public 
policy which forbid his assigning his right. “If the question had been whether or not 
the pay which was actually due might be assigned, I should have thought it like any 
other debt, assignable.” Buller, J., in Alarty v. Odlum, 3 T. R. 681. If such right be 
assignable, it would seem that it might be reached in supplementary proceedings ; but 
the opposite doctrine seems tc be established in Minnesota. oeller v. Ames, 22 N. W. 
Rep. 177. 


PROPERTY — VESTING OF LEGACIES. — Bequest in trust for testator’s wife for life, 
and after her death the principal to be divided among the testator’s children when they 
reach twenty-one, or, if any die, to their issue; and the income on each one’s presump- 
tive share, in the mean while, or such part as the trustees should think fit, to be applied 
to his or her maintenance. Some of the children died without issue before reaching 
twenty-one. e/a, that there was not enough to show the testator’s intention to vest 
the legacies before twenty-one. /2z re Wintle, [1896] 2 Ch. 711. 

The decision is important as declining to follow Fox v. Fox, L. R. 19 Eq. 286. There 
is an accepted rule of construction, that whatever be the wording by which the principal 
is given, a gift of the interest vests the principal at once. Clobberie’s Case, 2 Ventr. 342. 
But where the interest is given as maintenance there is still some doubt. Zn re Ash- 
more’s Trusts, L. R.9 Eq. 99. Now in Fox v. Fox a right to apply part only of the 
income did not prevent the court from deciding that the whole interest was given with 
a discretion as to how much to apply, and so the principal vested. It would certainly 
seem that the same wording should not prevent the court in the principal case from 
concluding that the whole income was not intended to be given. Nevertheless, while 
rules of construction originate as interpretations of intention, they are often to be 
followed as rules of Jaw; and the meaning of words is decided with reference to their 
similarity to construed words, rather than with regard to their meaning as bare vehicles 
of intention. But as Fox v. Fox was not an unquestioned decision, the court thought 
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they might well deny that it had settled the rule. It remains to see whether that or 
the present case will establish a construction. 


PROPERTY — WILLS — ExrcuTrory DEvIsxE. — A testator devised real estate to his 
two grandsons in fee simple as tenants in common, but provided that “if either of 
them should depart this life without leaving living issue, then in that case the survivor, 
or the heirs of his. body, shall inherit all the property and estate devised to both of 
them.” edd, first, that each grandson takes a fee simple with an executory devise over 
contingent on a definite failure of issue; second, that the contingency upon which the 
devise over depends need not occur during testator’s lifetime, but is equally effectual 
whether it occurs before or after testator’s death. First National Bank v. De Pauw, 75 
Fed. Rep. 775. 

This result seems correct. The court state that their decision is opposed to a rule 
of law commonly held in England and the United States. This so called rule, which 
the court profess to disregard, may be briefly stated as follows. Where real estate is 
devised in such terms that the primary devisee takes an estate in fee simple, subject to 
a devise over on a certain contingency, such contingency is to be referred and confined 
to the lifetime of the testator, and is ineffectual unless it occurs during that time. 
There seems to be no necessity for such a rule except in a case where the executory 
devise is contingent on the death of the devisee in fee. In O'Mahoney v. Burdett, 
L. R. 7 H. L. 388, Lord Hatherley said, “The period to which the executory de- 
vise will be referred will be the period of the death of the first taker, unless there 
are directions in the will inconsistent with that supposition.” See to the same effect, 
and in accord with the principal case, Button v. Thornton, 112 U.S. 526. 


SALES — WARRANTY — PAROL EVIDENCE. — He/d, that evidence of a parol war- 
ranty made at the time of a written contract for the sale of chattels is not admissible in 
evidence unless the writing construed “ according to the circumstances under which 
and the purposes for which it was executed” appears not to have been intended as a 
complete statement of the contract between the parties. Wheaton Co. v. Noye Co., 68 
N. W. 854 (Minn.). 

The court follows Thompson v. Libbey, 34 Minn. 374, in repudiating the doctrine that 
a warranty is a collateral agreement relating to a different subject matter from the con- 
tract of sale, and hence admissible whether the writing completely covers the contract of 
sale or not. This latter doctrine was suggested in Chapin v. Dobson, 78 N. Y.74. But it 
guards particularly against a possible interpretation of 7ompson v. Libbey as support- 
ing the strict view of Maumberg v. Young, 44 N. J. Law, 331, that the incompleteness of 
the written contract must appear on the face of the writing itself. ‘The case agrees 
with Durkin v. Cobleigh, 156 Mass. 108, and, while it avoids the extreme ground of 
Chapin v. Dobson, it allows the court to put itself in the position of the parties in 
construing their contract. 


Trusts — CONSTRUCTIVE. — One Crane, the holder of certain county warrants sur- 
rendered them to defendant county in exchange for its bonds. These bonds he sold to 
plaintiff ; subsequently they were declared invalid. On demurrer to plaintiff’s bill, 
held, plaintiff is entitled in equity to enforce Crane’s claim for a restitution of the 
warrants. Jrvine v. Board of Com’rs, 75 Fed. Rep. 765. 

Had Crane never parted with the ownership of the bonds, his right in equity to 
compel a restitution would be clear: “If a county obtain the money of others without 
authority, the Jaw, independent of any statute, will compel restitution or compensation.” 
Field, J., in AZursh v. Fulton County, to Wall. 676, 684. In fairness, it would seem that 
the obligation of the defendant county should not be diminished by reason of the trans- 
fer, and that, in the particular case suggested, the transferee should be entitled, in 
equity, to the entire beneficial interest in his transferrer’s right against the defendant 
county. On authority, this cannot be regarded as well settled. Parkersburg v. Brown, 
106 U.S. 500; Chapman v. Douglas County, 107 U.S. 360; contra, Ins. Co. v. Middle- 
port, 124 U.S. 534. Technically, even in the case suggested, the transferrer should be 
joined as party plaintiff or party defendant. 

It is held that when a debt, secured by a mortgage, is assigned, the assignee is 
entitled to the benefit of the security, though ignorant of its existence when the debt 
was assigned. Jones on Mortgage, 5th ed., § 817. 


TRUSTS — INSOLVENCY OF BANK OF Deposit. — Plaintiff deposited checks in the 
defendant bank, which, knowing its insolvency, credited plaintiff with them and fer- 
warded them to a correspondent. The latter credited the checks to the defendant as 
cash. AHe/d, that plaintiff might recover as a preferred claimant the proceeds of such 
checks as had not been so credited to the defendant at the hour of failure, but had no 
preferred claim to those credited before. Bruner v. Bank, 37 S..W. Rep. 286 (Tenn.). 

There had been no settlement between the defendant and the correspondent involv- 
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ing any of the checks in question, and it would seem that the defendant was entitled to 
recover the proceeds of all. The plaintiff's right is not founded upon the ground that 
the moment of failure fixes the status of all the parties concerned, as the court holds, 
but upon the fraud of the defendant in receiving the deposits with knowledge of its 
insolvency. Craigie v. Hadley, 99 N. Y. 131. Where the defendant has obtained title 
to personal property by fraud, and afterwards disposes of the property, a constructive 
trust arises as to the proceeds, in favor of the former owner, so long as the proceeds 
can be traced. American Co. v. Fancher, 145 N.Y. 552. In the principal case, the 
defendant held in trust its claim against the correspondent for the proceeds of all 
the checks. 

An interesting recent case in this connection is that of City Bank v. Blackmore, 75 
Fed. Rep. 771, where, a deposit of a draft having been received with knowledge of 
insolvency, and forwarded to a correspondent, the latter applied the draft to reduce 
the indebtedness of the insolvent bank of deposit to the correspondent. After some 
delay, the draft was paid to the correspondent upon the express request of the plaintiff, 
the depositor. It was there /e/d that, although the depositor would have had a right 
to rescind the contract of deposit on the ground of fraud by the bank receiving it, yet, 
having authorized the payment to the correspondent, plaintiff was estopped from deny- 
ing that the title of the correspondent to the draft was good as against himself and the 
bank of deposit ; therefore, the only ground on which the plaintiff could recover would 
be that the insolvent bank had been thereby enriched after the failure to the amount of 
the draft ; but although the debt of the insolvent bank had been reduced by the amount 
collected, it was benefited only to the extent of the dividends to which the correspondent 


would have been entitled as a general creditor, and this was the measure of plaintiff's 
recovery. 


TRUSTS — MISAPPROPRIATION OF FUND — ACTION AT LAW.— Money was de- 
posited in a bank by a mother to the credit of herself or her son, as trustee, for the 
purpose of her support and burial. The son drew it out, and appropriated it to his 
own use, without the mother’s knowledge or consent. //e/d, that the beneficiary might 
sue at law to recover the definite sum misappropriated, as money had and received. 
Henchey v. Henchey, 44 N. E. Rep. 1075 (Mass.). 

Apparently, the court go on the ground that, even supposing a trust to have been 
created here, and accepted by the trustee, an action at law could be maintained against 
the trustee because his misappropriation was of a definite sum of money. This 
cannot be supported on principle. The defendant had accepted the trust, and it was 
still open. The mere fact that the subject of the trust was a known sum. of money 
is not material. Therefore, the doctrine of the principal case might well be extended to 
cases where land, the subject of a trust, is sold by the trustee in violation of the terms 
of the trust, and an action at law ought to be allowed for the value of the land. But 
the law is clear, that in such a case recourse must be had to equity. Morton v. Ray, 
139 Mass. 230. See Jasper v. Hagen, 1 N. Dak. 75. 
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A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON Law. Part I. 
DEVELOPMENT OF TRIAL BY JURY. By James Bradley Thayer. 
Boston: Little, Brown, & Co. 1896. pp. x, 186. 

These one hundred and eighty pages are only a portion of the first 
volume of Professor Thayer’s expected treatise on the Law of Evidence. 
This portion may well stand by itself, however, as an important contribu- 
tion to legal learning. Just how important, can probably be fully appre- 
ciated only by one already learned in the subject. At the first reading, 
indeed, the novice will hardly realize how many vexed and obscure points 
of legal antiquities are here elucidated, simply because he will, if he have 
a real interest in the history of English law, find it such delightfully easy 
reading. Every serious historical scholar nowadays tries to get at the 
original sources, and cite them in his book. Unfortunately, however, 
very few of them have the art of making the original authorities tell their 
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own story in a connected and intelligible manner, as Professor Thayer 
has made his authorities tell the story of the development of the jury in 
England, — “‘its strange and wholly peculiar course for some six or eight 
centuries.” For the present writer to criticise. Professor Thayer’s learn- 
ing would be absurd. But there is something more than learning to be 
remarked in the book. ‘The fact that an author is learned in his subject 
is hardly any guaranty, to say the least, that his book will not be dry 
bones and dust for the general reader, and a terror to the struggling 
student ; for both of which classes of persons Professor Thayer has 
partly intended at least this portion of his book. Certainly they have to 
thank him for making his work not only thorough and accurate, but also 
lucid and interesting. 

Of the four chapters composing this first part, the first gives some 
account of the older modes of trial, things hard to understand properly 
at the end of the nineteenth century, but here explained graphically, yet 
concisely. The three following chapters give an account of the trial by 
jury and its development, a subject practically of the greatest use in 
appreciating the true nature of our present law of evidence, and yet full 
of curious and interesting legal antiquities. ‘The second chapter deals 
with the origin and establishment in England of the jury system ; the 
third chiefly with the ways taken to inform the jury; and the fourth 
chiefly of the means of controlling the jury and correcting their errors. 
All of these chapters, in a less finished form, have appeared in the pages 
of the HarvarpD Law Review (Vol. V., pp. 45, 249, 295, 357): 

R. G. 





GOVERNMENTS AND PARTIES IN CONTINENTAL Europe. By A. Law- 
rence Lowell. Boston and New York: Houghton, Mifflin & Co. 
1896. 2 vols. pp. xiv, 377, and viii, 455. 

This book deals with the practical workings of Continental govern- 
ments in which party divisions necessarily play an important part. Thg 
author limits himself to those countries where for various reasons the 
system of two parties does not exist. He gives an outline of the struc- 
ture and recent history of government in France, Italy, Germany, Austria- 
Hungary, and Switzerland ; and prints in an appendix the constitution of 
each country. Of matters distinctively legal, mention may be made of 
the account of the relations between the administrative and the ordinary 
courts in France and Italy. 

Mr. Lowell, however, views the institutions from a governmental and 
political, rather than a legal standpoint. He shows how in France the 
subdivision of parties has rendered the ministers, who are responsible to 
the deputies, practically helpless, and subject to frequent changes as 
party coalitions shift ; while in Italy the same cause has made politics 
rather a contest of personal cliques than of principles. In Germany the 
central figure is the Chancellor, whose independence of the legislative 
assembly reduces the parties to a position comparatively unimportant. 
In Austria and Hungary the bitter race feeling presents the most serious 
problem, a difficulty which the latter country has solved by concentrating 
the power in the hands of the Magyars. The unique relations of these 
two nations, which, though unlike in race and naturally rivals, are forced 
by pressure from without to stand united, form the subject of an inter- 
esting chapter. In Switzerland, the “referendum ” and the “ initiative ” 
naturally attract our attention, as furnishing a basis for possible changes 
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in our own system. The former, Mr. Lowell thinks, has worked well 
there, though probably not adapted to our conditions ; the success of the 
latter he considers doubtful even in Switzerland. 

The author has thus collected in an attractive form a great amount of 
information not otherwise accessible in English, and his keen analysis 
of causes and effects, as well as his grasp of present conditions, makes 
the book of value not only to students of the theories of govern- 
ment, but to any one who wishes to follow current European events 
intelligently. Cc. S. T. 





THE Law or EVIDENCE IN Civit Cases. By Burr W. Jones, of the 
Wisconsin Bar, Lecturer on Evidence in the University of Wis- 
consin. San Francisco: Bancroft-Whitney Co. 1896. 3 vols. 18mo. 
pp- xxviii, 2198. 

Mr. Jones has produced three excellent little volumes, which it is safe 
to predict will be speedily appreciated and used by the profession and 
by students as well. He is concise, but with no sacrifice of clearness, 
while he has a faculty of expressing himself in a manner peculiarly easy 
of comprehension. The primary object has been “to furnish a con- 
venient text-book for trial lawyers, stating tersely the rules of law which 
govern in the trial of civil cases.” The cases cited are numerous, 
though a full collection of authorities is not attempted as it would be 
impracticable. There is no very extended discussion but there is quite 
sufficient for practical purposes ; enough to relieve the bareness of 
mere statement of rules. A key to exhaustive inquiry is furnished by 
the references to articles in periodicals, which are valuable but ordina- 
rily not easy to find because of the necessary limitations of an index 
pure and simple. 

The author shows a clear grasp of his subject, but he does not attempt 
to supplant long used terms by more accurate ones. His indication of 
their exact scope may often save a slip, however, while the information 
is still in a workable form. On page 23 it is said, “ Yet it may well be 
urged that all of these so-called conclusive presumptions may be more 
properly described as rules of law than as conclusive presumptions of 
law.” Had this been clearly realized, the form of a presumption would 
never have served asa cloak for judicial legislation which the judges were 
unwilling to avow. 

While it has been impossible to test these volumes exhaustively, they 
appear to be singularly free from flaws. In treating of the use of 
writings on cross-examination, however, the writer does not point out 
the distinction between proof of contents and questioning as to contents 
for purposes of impeachment only. §§ 232, 850. The general rule, 
founded on Zhe Queen’s Case, 2 Br. & Bing. 284, is given, to the effect 
that the writing must be introduced and its contents proved in the ordi- 
nary way before the witness can be questioned as to its contents. The 
sound rule, supported by Randolph v. Woodstock, 35 Vt. 291, 295, is to 
allow the question whether a different statement has not been made by 
the witness in a letter, and only require proof of contents in the ordinary 
way if the answer is not accepted. As the value of such a course is 
apparent, it might be found expedient to raise the question in a jurisdic- 
tion where it is open. In § 232, however, it is noticed that the rule has 
been changed in England by statute. It is probable, therefore, that the 
author did not consider it wise to take up the question, interesting as it 
is as a matter of principle. E. S. 
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A TREATISE ON THE LAW oF CIRCUMSTANTIAL EVIDENCE. Illustrated 
by numerous Cases. By Arthur P. Will, of the Chicago Bar. Phila- 
delphia: T. & J. W. Johnson & Co. 1896. pp. xvi, 555. 

The subject of circumstantial evidence does not warrant separate treat- 
ment at such length. It is not surprising, therefore, to find much in 
these five hundred odd pages that would naturally be looked for in a 
general work on evidence. The author devotes considerable space to 
the subject of confessions, because, he says (p. 112), the rules as to their 
admissibility “ are of great moment in their application to such particu- 
lars of circumstantial evidence as are in the nature of confessional evi- 
dence.” ‘The net result for his purposes seems to be a demonstration at 
unnecessary length of the unreliability of all evidence of this nature. 

A feature of the book is the statement of a large number of illustrative 
cases ; indeed, this is carried so far that it would seem as if it were con- 
sidered a good substitute for discussion. As an exhaustive collection of 
the cases is not attempted, the book cannot take the place of a digest, 
while for the student the full reports are more valuable, unless the state- 
ment of cases is accompanied with analysis. It is to be noticed, how- 
ever, that the author has selected for his illustrations many very recent 
decisions. 

The failure of this method of treatment is very apparent in the section 
dealing with “ Evidence of Previous Attempts and other Crimes” (p. 57), 
and again in the chapter on the “ Presumption of Innocence.” On page 
234 it is said, “The presumption of innocence, though not strictly evi- 
dence, yet has, to the extent it goes, the effect of evidence, — sufficiently 
so in a doubtful case to turn the scale in his favor and produce his 
acquittal.” It is strange that the cases of Coffin v. U. S., 156 U.S. 432, 
and Cockran v. U. S., 157 U. S. 286, are not cited here. While one is 
ready to agree that this so called presumption is not evidence (see 9 Har- 
VARD Law Review, 144), further light on this troublesome question would 
be welcome. In the unsatisfactory condition of the authorities, that any- 
thing of value is to be derived from the statement of illustrative cases 
alone is not to be expected. E. S. 





THE ToRRENS Law As TO TITLE REGISTRY IN OuIO, including Interpre- 
tation, by Members of the Commission who drafted said Law for 
Ohio, as to its Meaning, Application, etc., with Brief History of Land 
Title Registry Laws. By Florien Giauque. Cincinnati: The Rob- 
ert Clarke Co. 1896. pp. 58. 

This little pamphlet contains the full text of the title registration law 
adopted in Ohio, which will become operative in January next. Appended 
are letters from the commissioners who framed the act, explaining briefly 
the changes made by the legislature in the draft submitted by them. 
This act is of interest because a judicial determination of title is pro- 
vided for before registry. In this it is a departure from the original 
Torrens system, which for various reasons, among them delay and ex- 
pense, the Illinois commissioners were unwilling to adopt. ‘The method 
of determining title which they did provide, however, was the feature of 
the act declared unconstitutional by the Illinois court. E. S, 





